
2019-0109 IDA Agenda *Attachment

Industrial Development Authority of the City of Lexington, Virginia 

Wednesday, January 9, 2019, 5:30 p.m. 

City Hall, Second Floor Meeting Room 

300 East Washington Street 

1. Call to Order – Dick Halseth, IDA Vice Chairman

2. Annual Election of IDA Officers – Josh Elrod, City Attorney

a. Election of Chairman
b. Election of Vice Chairman
c. Election/Appointment of IDA Secretary
d. Election/Appointment of IDA Treasurer

3. Approval of Minutes

a. IDA meeting, Thursday, June 14, 2018*

b. IDA meeting, Monday, June 18, 2018*

c. IDA meeting, Friday, July 27, 2018*

d. IDA meeting, Wednesday, August 8, 2018*

e. IDA meeting, Monday, August 13, 2018*

f. IDA meeting, Wednesday, October 17, 2018*

4. Overview of the role, responsibility and functions of the IDA and IDA
members – Daniel Lauro, IDA Attorney*

5. Conflict of Interest – Josh Elrod, City Attorney and Daniel Lauro, IDA
Attorney*

6. Annual Financial Disclosure Forms – Josh Elrod, City Attorney and Daniel
Lauro, IDA Attorney*



2019-0109 IDA Agenda  *Attachment 

7. Role of the IDA in reviewing the Virginia Horse Center financial statements, 
Daniel Lauro, IDA Attorney and Gary Swink, IDA Treasurer* 

 
8. Discussion and consideration of the Borrowers Term Sheet and Post 

Issuance Compliance Policy, Daniel Lauro, IDA Attorney* 
 

9. Adjourn –  
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Minutes 
Industrial Development Authority (IDA) 

Of the City of Lexington, VA 
Thursday, June 14, 2018, 5:00 p.m. 

IDA: 
Present:  James Joyner, Chair 
               Buddy Derrick 
               Anna-Lisa Fitzgerald  
               Katie Shester 
    Bruce Summers 
 
Absent:  Nick Charles 
              Dick Halseth 

Also present: 
Staff: Noah Simon, Secretary 
             Gary Swink, Treasurer 

 Josh Elrod, City Attorney 
 Sandra Thomas, Virginia Horse Center 
 John Nicholson, Virginia Horse Center 
 Stephanie Wilkinson, Main Street Lexington 
 Steve McAllister, Washington & Lee Univ. 
 E. Loubon, Christian & Barton, L.L.P. 

    
The Industrial Development Authority (IDA) met on June 14, 2018 in the Community Meeting 
Room of City Hall. Vice-Chair James Joyner called the meeting to order at 4:58 p.m. 

Minutes from the Monday, March 26, 2018 IDA Meeting 
Buddy Derrick moved to approve the minutes from the March 26, 2018 Industrial Development 
Authority meeting. B. Summers seconded. The motion carried unanimously (4/0). 
 
Update on the Virginia Horse Center 
John Nicholson, Chief Executive Officer of the Virginia Horse Center (VHC), provided the 
following updates: 

• Received favorable comments on the aesthetic improvements that have been made to the 
facility 

• The VHC hosted the Lexington Spring Premier and the Lexington Spring Encore with a 
new show manager and management team. They were pleased with both shows and J. 
Nicholson said that the new management team is more responsive to the desires of the 
management of VHC. 

• The Shenandoah Classic is next week and is the fourth largest saddle bred show in the 
United States 

• The Mid-Atlantic Reigning is a new event that will take place in July 
• The VHC is still working with the United States Department of Agriculture (USDA) 

 
B. Derrick asked J. Nicholson to show the difference between the shows at the VHC. J. Nicholson 
explained that the VHC owns the dates for a number of shows and there are a few significant ones; 
the Lexington Spring Premier, the Lexington Encore, the Lexington National, the Bonnie Blue and 
the Shenandoah Classic. The VHC manages these shows, receives the entry fees, disburses the 
prize money and receives the stall fees, while other shows lease the VHC facility and the VHC 
receives a fee for each ring and stall used. 

January 9, 2019 IDA Agenda Item 3A 
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Sandra Thomas, Chief Financial Officer of the VHC, gave an overview of the April financial 
statements and highlighted that the May financial statements will show a better reflection of the 
year and the VHC is performing better than it did last year. 
 
Update on Launch Lex 
Stephanie Wilkinson, Executive Director of Main Street Lexington (MSL), provided an update on 
the LaunchLex program as follows: 

• MSL provided an eight week training session to prospective businesses downtown with the 
goal being to fill empty store fronts downtown and to encourage new businesses 

• There were more than thirty applicants for the LaunchLex program, twenty-four business 
students with twenty completing the program 

• There was a panel of judges put in place to evaluate the final business plans and chose the 
finalists to give their pitch at the competition 

• There were 200-300 people in attendance and four contestants were awarded checks to help 
offset the costs of their businesses and of the four, two are in the phase of starting and the 
other two should select locations next week 

• There are businesses who did not win that are also opening locations downtown 
 
B. Summers said that he was a judge on the panel and it was a real challenge to select winners and 
that he has never been to such an engaged event. He also added that he was glad to support the 
program. S. Wilkinson said that MSL had to go through an extensive process to get the grant and 
one of the things ae very eager to see is that this program is only done once and that this program 
continues.  
 
Public Hearing on the Resolution of the Industrial Development Authority of the City of 
Lexington, Virginia Authorizing the Issuance of Educational Facilities Revenue and Refunding 
Bonds (Washington and Lee University), Series 2018 
Steve McAllister, Vice President for Finance and Treasurer at W&L, provided background on the 
Resolution is as follows: 
 
The University has requested that the Industrial Development Authority of the City of Lexington, 
Virginia (the (the “Authority”) issue its Educational Facilities Revenue and Refunding Bonds 
(Washington and Lee University), Series 2018 (the “2018 Bonds”), in an aggregate principal 
amount not to exceed $51,250,000, and to loan the proceeds of such 2018 Bonds to the University 
to assist the University in: 
 
(a) financing any or all of the following capital improvements, renovations or replacements, 
all located on the University’s campus in the City of Lexington, Virginia, including: (1) the 
renovation, construction and equipping of Woods Creek Apartments, including but not limited to 
an upgrade and/or replacement of the mechanical systems of the three buildings, modification and 
improvements of exteriors, energy efficiency enhancements, and interior revitalizations, to include 
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new kitchens and baths and improved furnishings and finishes, and (2) the acquisition, construction 
and equipping of the Duchossois Athletic and Recreation Center, along with the rebuild of the 
current Warner Center including but not limited to the renovation and expansion of the existing 
Fitness Center, new locker rooms, the development and renovation of four sport courts including 
the competition venue, the development of a new Athletics Hall of Fame, four squash courts, three 
racquetball courts, and indoor golf simulation and putting spaces (together, the “2018 Project”);  
 
(b) refunding all or a portion of the $15,000,000 Variable Rate Educational Facilities Revenue 
Bonds (Washington and Lee University), Series 2015B (the “2015B Bonds”), issued by the 
Virginia College Building Authority and originally issued to (i) finance various capital 
improvements at the University, primarily consisting of the construction and equipping of 
apartment and townhouse-style buildings for student housing, and (ii) pay costs of issuing the 
2015B Bonds;  
 
(c) refunding all or a portion of the Authority’s $15,000,000 Educational Facilities Revenue 
Bonds (Washington & Lee University), Series 2010 (the “2010 Bonds”), originally issued to (A) 
finance various capital improvements at the University, including certain (x) projects associated 
with the University’s Energy Master Plan, (y) various capital projects from the University’s 
Annual Capital Projects, ranging from small renovations to investments in technology to 
infrastructure improvements and replacements of furniture and fixtures, and (z) certain renovations 
and infrastructure improvements, including replacement of the artificial turf athletic field, 
modifications to DuPont Hall, development of a classroom at Early Fielding, replacement of air 
handling units at Lewis Hall, modifications to Northen Auditorium, and addressing space needs as 
the Colonnade is renovated and/or improving the visitor experience at the University, and (B) pay 
costs of issuance of the 2010 Bonds; and  
 
(d) financing costs of issuance, funded interest, if any, and reserves, if any, with respect to the 
2018 Bonds.  
 
The University has advertised a public hearing before the Authority as required by state and federal 
law for the 2018 Project.  The Authority will conduct the public hearing and consider approving 
the financing on June 14, 2018, and thereafter will make a report of the public comments and its 
recommendation to the City Council of the City of Lexington on June 21, 2018.  It is anticipated 
that the financing will be completed by the end of July 2018. 
 
As usual in transactions of this nature, the 2018 Bonds will not constitute a debt or pledge of the 
faith and credit of the Commonwealth of Virginia or the City of Lexington. 
 

• Discussion and consideration by the Industrial Development Authority of the City of 
Lexington, Virginia on the request from Washington and Lee University (W&L), for the 
Authority to issue revenue and refunding bonds, and loan the proceeds thereof to the 
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University for the financing and refinancing of certain Projects defined in the City 
Manager’s report –  
B. Summers asked S. McAllister to elaborate how the University sees Lexington 
benefitting. S. McAllister explained that the athletic facility is used by people within the 
community and, if approved, this request allows W&L to expand the facility and add a new 
gym. B. Summers thanked W&L for thinking of the City during this process. Director 
Swink said that the City benefits by large projects that increase business licenses, sales tax 
and meals tax. 
 
A. Fitzgerald asked if W&L would be extending the sidewalk from the apartments to 
around the library. S. McAllister explained that while it is not part of the project, they have 
it on their radar. A. Fitzgerald asked about public use of the sports facility and if that is 
something known to the public. S. McAllister said that scheduling is done through athletics 
and while he does not see them altering the process much, having more space gives them 
the opportunity for the facilities to be more available. 
 
Eric Loubon of Christian & Barton, L.L.P., serving as bond counsel for W&L, introduced 
himself and offered his availability for questions or explanations. E. Loubon also stated 
that the public hearing advertisement was published in the News Gazette for two successive 
weeks. Director Swink and City Manager Simon said that they have read through the 
documents and found no issues. 

• Public Hearing –  
Chair Joyner said that he also read through the documents and noticed a recommendation 
for approval of the resolution and opened the public hearing at 5:27 p.m., hearing none, 
Chair Joyner closed the public hearing at 5:28 p.m.  
 

• Vote on the attached resolution and authorization of the Secretary or Assistant Secretary 
of the Authority to make reports of the public hearing to the City Council of the City of 
Lexington –  
B. Derrick moved to approve Resolution RES2018-06, a Resolution Authorizing the 
Issuance of Educational Facilities Revenue and Refunding Bonds (Washington and Lee 
University), Series 2018, by the Industrial Development Authority of the City of 
Lexington, Virginia and Related Matters. B. Summers seconded K. Shester abstained from 
voting due to her employment with W&L. The motion passed (4/0). 
 

June 18, 2018 IDA Meeting Overview 
City Manager Simon said that the next IDA meeting will take place on June 18, 2018 in the second 
floor meeting room of City Hall. The IDA will receive a presentation from Daniel Lauro of Botkin 
and Rose, PLC on roles and responsibilities of the IDA and a discussion on the development of 
procedures and practices. 
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Adjournment 
B. Summers made a motion to adjourn the meeting at 5:31 p.m. A. Fitzgerald seconded. Motion 
carried unanimously (5/0). 

 

        
 Dick Halseth, IDA Vice-Chair 

  
Noah A. Simon, Secretary 
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Minutes 
Industrial Development Authority (IDA)  

Of the City of Lexington, VA 
Thursday, June 18, 2018, 5:00 p.m. 

IDA: 
Present:  James Joyner, Chair 
               Nick Charles 
               Buddy Derrick 
               Dick Halseth 
               Katie Shester 
    Bruce Summers 
 
Absent:  Anna-Lisa Fitzgerald 
 

Also present: 
Staff: Noah Simon, Secretary 
             Gary Swink, Treasurer 
             Jani Hostetter, Clerk 

 Daniel Lauro, BotkinRose, PLC 
  

The Industrial Development Authority (IDA) met on June 18, 2018 in the Community Meeting 
Room of City Hall. Chair James Joyner called the meeting to order at 4:58 p.m. 

Presentation by Daniel Lauro, BotkinRose, PLC on the role of the IDA and IDA members 
Daniel Lauro of BotkinRose, PLC gave a presentation to the IDA on their roles, responsibilities 
and liabilities as IDA members. 
 
B. Summers asked if there were any IDAs that tried to market their powers outside of their 
localities. D. Lauro explained that there is not any marketing due to a conduit having to come to 
their localities IDA or Economic Development Authority (EDA) before reaching out to other 
localities. He continued by saying that if that locality declines to participate in the conduit 
financing, then they are able to go to another locality. K. Shester asked if a conduit does not accept 
the application fee, can they go to another locality. D. Lauro explained that the code states that the 
conduit has to use their locality with the exception of refinancing. K. Shester asked if the City of 
Lexington IDA switched from charging a onetime fee to charging an annual fee, could a conduit 
get a bond through the City and then refinance with another locality. D. Lauro said that situation 
happens frequently and that it may not be to get out of annual payments, but it may be less 
expensive. 
 
Adjournment 
Chair James Joyner adjourned the meeting at 6:04 p.m. 

 

        
 D. Halseth, IDA Vice-Chair 

  
Noah A. Simon, Secretary 

January 9, 2019 IDA Agenda Item 3B 
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Minutes 
Industrial Development Authority (IDA) 

Of the City of Lexington, VA 
Friday, July 27, 2018, 5:00 p.m.  

IDA: 
Present:  Dick Halseth, Vice-Chair 
               Buddy Derrick 
               Anna-Lisa Fitzgerald  
               Katie Shester 
    Bruce Summers 
 
Absent:  Nick Charles 
              James Joyner, Chair 
 

Also present: 
Staff: Noah Simon, Secretary 
             Jani Hostetter, Clerk 

 Leigh Ann Claywell, Virginia Horse Center 
  
    

The Industrial Development Authority (IDA) met on July 27, 2018 in the Community Meeting 
Room of City Hall. Vice-Chair Dick Halseth called the meeting to order at 5:00 p.m. 

City Manager Simon said that Tammi Hellwig was appointed by the City Council to serve on the 
IDA but she has not been sworn in and until that happens, James Joyner’s appointment will 
continue. Once T. Hellwig has been sworn in, J. Joyner’s term will end.  

Consideration of a revised Virginia Horse Center (VHC) debt refinancing request 
Background on the request is as follows: 
 
In October 2017 City staff updated the IDA and City Council regarding the VHC plans to refinance 
a $741,900 loan held by New River Bank (NRB).  At that time the VHC was planning to take out 
a temporary loan with Cornerstone Bank to refinance the NRB debt until such time as they could 
permanently refinance through the USDA. The VHC, at that time had been working with the 
USDA for well over a year on this refinancing.  The VHC has continued to work with USDA even 
since the temporary Cornerstone financing was secured.  The hope was to not only refinance the 
approximately $750,000, but to secure an additional amount of debt to use for maintenance 
projects, namely storm water management.  One of the conditions of USDA for any new financing 
is that the almost $605,000 required as a debt service reserve (for the original USDA loans) be 
fully funded before any new loan would be approved.   
 
In order to proceed as the USDA was requesting, the USDA would have required the debt service 
reserve to be funded from the proceeds of the new loan.  This was a non-starter in the eyes of the 
VHC, as they would have been borrowing funds, and paying interest, for funds to set in an escrow 
account.  City and County staff have been working with the VHC and USDA for a solution.  A 
solution that all parties believe will resolve the issue would require the City to fund our lodging 
taxes collected on behalf of the VHC in a manner different from the methodology prescribed in 
the current MOA with the VHC.  Currently, lodging taxes distributed to the VHC are placed in a 

January 9, 2019 IDA Agenda Item 3C 
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restricted bank account on a monthly basis as the taxes are collected.  The contemplated solution 
going forward would be for both the County and the City to fund budgeted tax collections on a 
semi-annual basis in July and January.  Any difference between actual collections and the amount 
already funded would be adjusted in the following year’s July payment.  This would require a 
minor modification to the MOA between the City and the VHC.  Since the County presently 
handles their portion of the tax collections differently, they will need to approve a more significant 
change in their agreement.  They have the matter on the agenda for both their EDA and Board of 
Supervisor meetings and it was approved on Monday, July 23, 2018. 
 
As the VHC has considered their options, they have decided to refinance the debt though a loan 
from Cornerstone, rather than pursuing financing through the USDA.  The rationale for their 
change in direction is explained in their attached letter to the USDA.  Also attached is an 
“Assignment of Tax Distribution”, with the changes noted which Cornerstone will require.  A copy 
of the current MOA among the VHC, the IDA, and the City is attached for your review. 
 

• Discussion and consideration revised Virginia Horse Center debt refinancing request –  
B. Derrick recused himself from the consideration of the VHC request due to his position 
on the VHC Board. 
 
B. Summers asked for clarification on the debt structure of the loan and who the lenders 
are. Leigh Ann Claywell, Chief Operations Officer of VHC, explained that the lender 
would be Cornerstone Bank and if they were to borrow from USDA, VHC would have to 
obtain it on any additional construction on any capital improvements. City Manager Simon 
said that the current loan through USDA is approximately $11 million. He also explained 
that the reason the VHC is pursuing this path is because the terms of the USDA loan would 
require an extension of the additional tax and requires the full funding of the reserve 
account.  
 
L. Claywell explained that the City already puts funds in an account that can only be used 
to pay the debt structure and the VHC has to ask Rockbridge County to do the same to 
ensure that it is fully funded. D. Halseth asked if there was a balloon on the note with 
Cornerstone Bank, to which L. Claywell said there was not. K. Shester asked if the reason 
that the City and IDA would agree to this is because the City does not want to extend the 
tax agreement, to which L. Claywell confirmed. City Manager Simon explained that the 
localities do not want to make any commitments to the extension of the additional tax at 
this time, so this is a way for the VHC to get additional funding/financing that they need 
for their capital improvements that have been identified as necessary and critical.   
 
D. Halseth asked if the $750,000 from Cornerstone Bank for improvements is separated 
into different budgets for each item it will be used for. L. Claywell explained that those 
items have not been fully identified yet. She continued by saying that with the USDA loan 
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the VHC had to lay out how they would use the funds and are limited to those items, and 
with the Cornerstone Bank loan they will not be limited, but will still focus on stormwater 
management, LED lighting and other items. B. Summers confirmed that the Cornerstone 
Bank loan does not have a balloon note. L. Claywell confirmed that the loan they are 
requesting is will not have a balloon note.  
 
B. Summers referred to the language regarding the debt service reserve fund and said that 
while he supports it, his understanding is that the City would be making an advance to the 
VHC based on uncollected tax receipts. City Manager Simon said that would be accurate, 
except what the City is doing is funding that account in advance. B. Summers asked if the 
City was not funding the account from the tax receipts, specifically associated with the 1% 
tax, to which City Manager Simon confirmed. City Manager Simon explained that when 
the tax comes in, it pays back the bucket of money used to do that. B. Summers asked if 
this would be an advance from the City to the VHC based on uncollected tax receipts, to 
which City Manager Simon confirmed. City Manager Simon explained that the amount is 
based on 100% of budgeted collections. 
 
B. Summers asked if the City and the County would be helping the VHC and suggested 
adding the following language, “in consideration of its agreement to advance uncollected 
tax payments, the VHC agrees to pay the City $1 annually.” City Manager Simon said that 
the IDA could recommend that language to City Council. He also explained that if the IDA 
and City Council approve the request, then staff will amend the agreement the City has so 
that this particular action is reflected in that agreement, so that if someone goes back and 
looks at the agreement it is consistent. The IDA discussed the wording of the agreement. 
 
The following two recommendations were sent to City Council by the IDA:   
 
The two recommendations are to add the following language "or words to this effect": 
 
1.  "In consideration of the City's agreement to advance uncollected tax proceeds to the 
VHC, the VHC agrees to compensate the City in the amount of $1.00 annually." 
 
The idea here is to increase transparency by making it clear that the City is providing VHC 
with a (uncompensated) new financial benefit, and to establish that the VHC recognizes 
that this benefit is valuable. 
 
2.  "This approval to advance uncollected tax proceeds will expire no later than the 
currently scheduled July 31, 2024, expiration of the 1 percent occupancy tax." 
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The idea here is to avoid potential unintended consequences of approving an open-ended 
loan and cash management practice whose purpose is tied to a specific and time-
constrained set of circumstances. 
 

• Vote on the revised Virginia Horse Center debt refinancing request –  
B. Summers moved to approve revised Virginia Horse Center debt refinancing request. K. 
Shester seconded. The motion passed (4/0). 
 

• Vote on the two recommendations to City Council on the revised Virginia Horse Center 
debt refinancing request –  
B. Summers moved to approve the two recommendations to City Council on the revised 
Virginia Horse Center debt refinancing request. K. Shester seconded. The motion passed 
(4/0). 
 

Adjournment 
Vice-Chair Dick Halseth adjourned the meeting at 5:28 p.m. 

 

        
 Dick Halseth, IDA Vice-Chair 

  
Noah A. Simon, Secretary 
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Minutes 
Industrial Development Authority (IDA) 

Of the City of Lexington, VA 
Wednesday, August 8, 2018, 5:00 p.m. 

IDA: 
Present:  Dick Halseth, Vice-Chair 
               Nick Charles 
               Buddy Derrick 
               Tammi Hellwig  
               Katie Shester 
    Bruce Summers 
 
Absent:  Anna-Lisa Fitzgerald 
               
 

Also present: 
Staff: Noah Simon, Secretary 
             Gary Swink, Treasurer 
             Jani Hostetter, Clerk 

 Sandra Thomas, Virginia Horse Center 
 John Nicholson, Virginia Horse center 
  
    

The Industrial Development Authority (IDA) met on August 8, 2018 in the Community Meeting Room 
of City Hall. Vice-Chair Dick Halseth called the meeting to order at 5:00 p.m. 

Vice-Chair Dick Halseth introduced new IDA member Tammi Hellwig. IDA members and City staff 
introduced themselves and Tammi Hellwig gave a brief introduction of herself. 

Consideration of a revised Virginia Horse Center (VHC) debt refinancing request 
City Manager Simon provided background on the request is as follows: 
 
It has been requested to attempt to clarify several issues surrounding the City’s transfer of lodging taxes 
through the IDA to the Virginia Horse Center (VHC) and the request associated with their refinancing.  
Let me begin with a discussion of the VHC’s debt structure. 
 
The VHC's debt outstanding to the USDA as of May 31, 2018 (latest interim financial statement) was 
$10,128,837.  The loan bears interest at 4.125% and is due in annual installments of $604,555 ending on 
February 15, 2047.  Payments on the loan are made from the lodging taxes collected by the localities.   
 
The original loan documents required the establishment of a debt service reserve that would eventually 
equal $604,555.  The Commonwealth of Virginia required that this be fully funded from loan proceeds in 
2007.  Subsequently, former VHC management used these funds to cover operating deficits.  In 2015 the 
VHC entered a "workout agreement" with the USDA, with one of the conditions being that the VHC had 
until February 15, 2020 to fund the required debt service reserve.  This is the provision that is driving the 
request for the change in the timing of funding of lodging tax collections.    
 

January 9, 2019 IDA Agenda Item 3D 
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In July 2015 the VHC borrowed $450,000 from Cornerstone Bank to be used for deferred maintenance 
projects.  The loan was at 6% interest.  Principal and interest payments on the loan have been paid from 
the lodging tax collections.  The final payment on this loan was made on June 15, 2018.   
 
The VHC had two loans with New River Valley Bank bearing interest at 5.5%.  The outstanding principal 
at June 30, 2014 was $826,546.  The loans had a balloon payment of approximately $750,000 due on 
January 15, 2018.  Until his death, a benefactor of the VHC was servicing the debt.  The VHC refinanced 
the debt with Cornerstone Bank on November 15, 2017 with a one-year, (renewable for an additional 
year), $750,000 loan, bearing interest at 5%.  This loan is being refinanced with the new $1,500,000 loan 
from Cornerstone Bank.  The new loan will be at a seven year fixed rate of 5.85%, with ten year 
amortization period, with a “balloon” payment at the end of the seven year period.  It is anticipated that 
the debt service for this loan will be paid out of lodging tax collections.   
 
The VHC also has a $150,000 loan from a board member, bearing no interest.  The purpose of the loan 
was for working capital.  The VHC also has a $150,000 operating line of credit (LOC) with Cornerstone 
Bank.  As of August 2, 2018 the outstanding balance of the LOC was $150,000 and bears an interest rate 
of prime plus 2% (currently 7%).  Both of these loans will be repaid with cash that Cornerstone currently 
holds as security for the $750,000 loan that will be released once the new $1.5 million loan is closed.  
Neither interest nor debt service payment of these two loans will be paid out of lodging taxes. 
 
The City collects two percent lodging tax (as does the County) for the express purpose of servicing the 
original USDA debt.  State statue authorizes this additional lodging tax (over the statutory limit) and 
extends for the entire duration of the debt until 2047.  There is no limit on the amount of the two percent 
collection.  The City’s collection of the two percent amounted to $137,138.73 in fiscal year 2018.  The 
City also began collecting another one percent tax for the VHC in 2014.  Although originally for a shorter 
period, the City’s current agreement with the VHC to collect the one percent expires in 2024.  Between 
now and 2021, there is no cap on the amount of this one percent.  Beginning in 2021, the amount of these 
collections is capped at $61,000 annually.  For FY 2018 the City collected $68,569.37 for the one percent.  
Total collections for the VHC were $205,708.10. 
 
Presently, the City remits the collections in a particular month to the VHC in the following month- 
essentially passing through collected taxes on a cash accounting basis.  The funds are deposited into a 
restricted bank account by the VHC.  Funds can only be withdrawn from the account with the City’s 
permission.  Authorized expenditures from the account include: “any past due amounts owed to the USDA 
for the existing debt; the annual debt service payment made to the USDA for the existing debt; replacement 
of the USDA debt service reserve (if required); and, capital maintenance items for upkeep and 
improvement of the facilities existing at the time of execution of this agreement (10/28/2015).   We get a 
copy of the bank statement so we can monitor the account.  
 



IDA Minutes, August 8, 2018                        Draft Page 3 of 6 
 

Previously the County has not been remitting their lodging tax collections directly to the VHC.  Instead, 
they have been remitting their portion (based on lodging tax collections) of debt service directly to the 
loan provider.  The solution reached with the USDA for the funding of the debt service reserve will require 
the County to set up a restricted bank account and handle their tax collections in a manner similar to the 
City.  The VHC’s request is for both the City and County to transfer funds twice a year (July and January) 
based upon expected (budgeted) collections- essentially changing from the current pass through of cash 
to an extension of credit, whereby the City would provide cash to VHC based on estimated but uncollected 
tax proceeds. At the end of the year, actual collections are to be compared to the amounts transferred and 
any overage or shortfall will be offset in the following July’s remittance.  Neither the City nor the County 
will be ensuring that their funding is adequate to always have $604,555 remaining in the account.  That 
responsibility is incumbent upon the VHC; however, USDA plans to require their approval prior to any 
withdrawals from the account   The USDA will be able to require the VHC to take remedial actions if 
sufficient funds aren’t available to cover debt service requirements after each required debt repayment. 
 
Projections by the VHC indicate this is the only way the requirement can be met without proceeds of a 
loan being used for this purpose.  This being the case, their request for the funding change is for the 
duration of the USDA debt (until 2047).  The VHC used in their projections, 100% of the amount 
collected.  The VHC does not propose to compensate the City for this accelerated access to cash based on 
the City’s funding VHC’s account based on uncollected tax proceeds. 
 
Adopting this change means the City (IDA) would be accepting a certain amount of risk and the loss of 
use of funds (investment income).  The risk would be that if lodging taxes abruptly fell below budgeted 
levels, the City would pre-fund monies that wouldn’t be collected in that fiscal year; however, the shortfall 
would be offset in the next payment.  Additionally, in all likelihood, the City would budget less collections 
the following year, thereby, lowering the transfer to the VHC even further.  I consider this a fairly small 
risk.  In attempting to quantify this risk, let’s consider the effect of lodging taxes falling 15% below 
budgeted levels.  The City would, in that case, fund approximately $30,000 more than we would collect, 
which would be deducted from the following July’s payment.  Due to the offset of shortages and transfers 
being based upon budget, the risk is a short-term one, rather than a long-term risk.  As far as the effect 
upon the loss of potential interest earnings, I estimate this amount to be approximately $1,000 annually at 
current interest rates.  An additional risk would be that lodging taxes could drop in the future such that 
sufficient funds weren’t available to service the USDA debt plus maintain the required debt service 
reserve.  In that case, political pressure might be brought to bear upon the localities to potentially extend 
the period of time that they collect the additional one percent of lodging taxes for the VHC.    An additional 
risk is whether the VHC through improved operating results and fund raising effort will be able to meet 
future capital needs. 
 
Lastly, City staff believe that any long-term plan for the success of the VHC must include a strong, state 
partnership (in which the state provides funding), a long-term capital program to ensure the viability and 
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competitiveness of the facility are maintained and a solid plan to increase utilization of the facility to 
generate necessary revenues. 
 

• Discussion and consideration revised Virginia Horse Center debt refinancing request –  
J. Nicholson apologized for any confusion and explained that the entire process has been many 
years in the making. He said that the management team has discussed efforts to keep the VHC 
going for many years to come and explained what the funds are used for.  
 
K. Shester asked about the debt service reserve fund and if the VHC puts $5,000 a month into the 
fund, is it okay if they have not reached the full $604,555. S. Thomas provided background on 
where the VHC is in respect to debt and the approvals of the USDA, Rockbridge County and the 
certain approvals from the City. She explained that a requirement of the agreement was to fund a 
debt service reserve fund at $5,000 a month. S. Thomas said that the past management of the VHC 
did not follow the rules and used the $604,555 to fund operations and one of the requirements now 
is that the debt service reserve fund be fully funded. She said in order for the loan to be approved 
by USDA, VHC must have $604,555 in the fund accounts and they must show a way that it will 
remain that way for the life of the loan (2047). S. Thomas explained what would happen if the City 
or County changed the way they funded the VHC or the collections were insufficient to keep the 
VHC at the appropriate level.  
 
K. Shester asked if the VHC uses the debt service reserve fund to pay off the debt. S. Thomas said 
yes and explained that the USDA is paid annually. K. Shester asked if in the absence of a natural 
disaster, how the VHC would ever find the account insufficient. S. Thomas said that once the 
County funds the amount they have already collected, the VHC would have that money, but it 
continues to accumulate and then in February the VHC will have to pay out the $604,555. She said 
that what the City and County collect for occupancy tax goes into the account and what comes out 
is the USDA payment, the quarterly principle Cornerstone Bank payments and the annual principle 
Cornerstone Bank payments. Director Swink explained that if collections remained at the current 
level after the annual payment is made, then the account balance would fall below $604,555. 
 
B. Summers said that this debt service reserve fund is different from ones he has encountered, 
because with the VHC fund, transactions are taking place. S. Thomas said that it is a transactional 
account, but only for USDA payments and the Cornerstone Bank loan. City Manager Simon 
explained that purpose for their trip to Washington D.C. was to try and convince the USDA to 
reduce the interest rate on the loan and they would not reduce the rate, but brought forward the 
idea of getting another loan through them. K. Shester asked for clarification on the revised letter 
submitted to the IDA and asked what funds would the City advance through 2027. S. Thomas 
explained that by the statute of the Commonwealth of Virginia, 2% of occupancy tax are 
designated for debt service funds at VHC and by local ordinance, an additional 1% is designated 
for debt service funds at VHC. She said that from now until 2024 when the 1% expires, the VHC 
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is looking for the City and County to advance the budgeted 3% and then after 2024 they would 
advance the 2% in the statute. 

 
B. Summers said that ideally when establishing a debt reserve, it is just there in the event of 
something happening beyond the VHCs control. He said that this fund is not exactly that because 
it is being funded and drawn down on an annual basis. B. Summers asked what other ways the 
VHC has investigated to fully fund the debt service reserve fund in addition to this one. S. Thomas 
explained that the VHCs focus in on operations, making themselves competitive and so all of the 
focus has been on that not setting money aside to not be used. J. Nicholson explained that the 
original plan was to have a lower interest rate and they explored that and ultimately the plan was 
rejected by the USDA. B. Summers asked if their focus was on ongoing operations using any 
available funds to make a success of the VHC and not on establishing a restricted capital account 
for use of the debt reserve fund. J. Nicholson said that it would be the judgement of the VHC Board 
and explained that raising money to sustain their operations is not always easy to do. 
 
B. Summers asked that if the City Council agrees to the current request from the VHC, why it 
needs to be irrevocably approved for 29 years. S. Thomas explained that it is not irrevocable and 
for the VHC to show projections of the life of the loan they have to have the revised funding. B. 
Summers asked why the Cornerstone loan is designed as a balloon payment loan. S. Thomas said 
that Cornerstone Bank is viewing the additional 1% as part of the collateral and the projections 
show that the VHC is expecting to collect much more in coming years. Director Swink further 
explained the balloon payment loan through Cornerstone Bank. B. Summers asked what the size 
of the balloon payment was, to which S. Thomas said that it was $500,000. 
 
D. Halseth asked how this request was different from the one approved by the IDA a couple weeks 
ago. City Manager Simon explained that conceptually it is the same thing with more accurate and 
current information. D. Halseth asked for clarification on if the additional $7,000 would go to City 
coffers after the 1% is capped at $61,000, but the projections show $68,000. Director Swink 
explained that the $61,000 cap kicks in at 2021 and after 2021 the 1% will not exceed $61,000 
anything after that will stay in the City coffers. 
 
City Manager Simon said that it was best to reconvene so the IDA would have more clarity on the 
request. B. Summers read the two requests from J. Nicholson’s August 6, 2018 letter and suggested 
taking them one by one. Director Swink asked if what is being provided as collateral is what is 
being provided in those two restricted accounts, to which S. Thomas confirmed. Director Swink 
said that if the money is not in the restricted account, then it cannot be used as collateral. Discussion 
ensued between the IDA, City staff and VHC regarding the $61,000 cap and B. Summers suggested 
deferring the decision until the IDA gets the specific two requests in writing. B. Derrick reminded 
the IDA that the IDA has already voted to recommend approval to City Council and the IDA could 
rescind their approval. City Manager Simon recommended that VHC could clarify the issue with 
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Cornerstone so that the cap is reflected in the various documents and the IDA could reconvene in 
person with that item and the resulting action would then be sent to City Council.  
 
D. Halseth confirmed that the IDA would reconvene on August 13, 2018 at 5:00 p.m. 
 
K. Shester said that it was still unclear to her why the promise needed to extend to 2047 and asked 
if the VHCs projections already account for operations being fully funded. J. Nicholson said yes, 
but reminded her that it would not happen right away and explained the extension. City Manager 
Simon said that the 2% occupancy tax would collected until 2047 and the additional 1% would be 
collected until 2024 and beginning in 2021, it will be capped at $61,000. 
 
B. Summers asked what the IDA needs to have an efficient and final meeting and said that he 
thinks there needs to be two recommendations finalized and clarification from the bank what it is 
expecting in terms of collateral. City Manager Simon said that the IDAs recommendation has not 
been forwarded to City Council and suggested rescinding the motion made on July 27, 2018 at the 
meeting on August 13, 2018. He said that based on the actions the IDA takes on August 13, 2018, 
he will send the information to City Council. D. Halseth asked that the language be put into a 
statement so the IDA can make a motion, to which City Manager Simon agreed but said that they 
may not get the information until Monday.   
 
City Manager Simon read the two motions suggested by B. Summers at the July 27, 2018. K. 
Shester added two requests for information; the past occupancy tax revenues of the 1% and 2% 
and the 2016 Memorandum of Understanding. Director Swink suggested language for the 
Cornerstone agreement for clarification. The IDA agreed on Director Swink’s suggestion and 
provided direction to S. Thomas to pursue that change in language. 

 
Adjournment 
Vice-Chair Dick Halseth adjourned the meeting at 6:00 p.m. 

 

        
 Dick Halseth, IDA Vice-Chair 

  
Noah A. Simon, Secretary 
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Minutes 
Industrial Development Authority (IDA) 

Of the City of Lexington, VA 
Monday, August 13, 2018, 5:00 p.m. 

IDA: 
Present:  Dick Halseth, Vice-Chair 
               Nick Charles 
               Buddy Derrick 
               Tammi Hellwig  
               Katie Shester 
    Bruce Summers 
 
Absent:  Anna-Lisa Fitzgerald 
               
 

Also present: 
Staff: Noah Simon, Secretary 
             Gary Swink, Treasurer 
             Josh Elrod, City Attorney 

 Sandra Thomas, Virginia Horse Center 
 John Nicholson, Virginia Horse center 
  
    

The Industrial Development Authority (IDA) met on August 13, 2018 in the Community Meeting 
Room of City Hall. Vice-Chair Dick Halseth called the meeting to order at 5:00 p.m. 

Consideration of a revised Virginia Horse Center (VHC) debt refinancing request 
The proposed motions are as follows: 
 
1. Rescind actions taken at the July 27th IDA meeting 
 
2. Authorize the City Manager to execute the Assignment of Tax Distribution and a revised 

Memorandum of Agreement incorporating changes requested by the VHC.  Assignment of 
Lodging Tax Proceeds, as defined below, collected by the City of Lexington and the 
County of Rockbridge insofar as they exceed the required debt service on a mortgage held 
by USDA.  Lodging Tax Proceeds are defined as that amount that is collected pursuant to 
the 2% authorized under Section 58.1-3825 of the Code of Virginia applicable to both 
Rockbridge County and the City of Lexington plus that amount that is collected by the 
County of Rockbridge pursuant to the additional 1% that is authorized through July 2024 
plus that amount that is collected by the City of Lexington pursuant to the additional 1% 
that is authorized through Fiscal Year 2024 provided that the amount from the City of 
Lexington for Fiscal Year 2020 through Fiscal Year 2024 is limited to the lesser of actual 
collections or $61,000 annually. 

 
3. I move that the Industrial Development Authority of Lexington, in consideration of the 

City's agreement to advance uncollected tax proceeds to the Virginia Horse Center, the 
Virginia Horse Center agrees to compensate the City in the amount of $1.00 annually. (The 
idea here is to increase transparency by making it clear that the City is providing VHC with 
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a (uncompensated) new financial benefit, and to establish that the VHC recognizes that this 
benefit is valuable.  – Bruce Summers) 

 
The Memorandum of Agreement Revision is as follows: 
 
Collection and Payment of Funds:  An amount equal to the receipts from this additional tax plus 
the receipts collected from the dedicated tax since the last USDA debt payment will be deposited 
directly into a restricted bank account (restricted account) twice a year, in July and January based 
on budgeted lodging tax collections.  The difference between the actual collections will be added 
or subtracted to the next July payment.  Such funds will be restricted solely for the uses authorized 
by this MOA. 
 
Collateral: 
 
Assignment of Lodging Tax Proceeds, as defined below, collected by the City of Lexington and 
the County of Rockbridge insofar as they exceed the required debt service on a mortgage held by 
USDA.  Lodging Tax Proceeds are defined as that amount that is collected pursuant to the 2% 
authorized under Section 58.1-3825 of the Code of Virginia applicable to both Rockbridge County 
and the City of Lexington plus that amount that is collected by the County of Rockbridge pursuant 
to the additional 1% that is authorized through July 2024 plus that amount that is collected by the 
City of Lexington pursuant to the additional 1% that is authorized through Fiscal Year 2024 
provided that the amount from the City of Lexington for Fiscal Year 2020 through Fiscal Year 
2024 is limited to the lesser of actual collections or $61,000 annually. 
 

• Discussion and consideration revised Virginia Horse Center debt refinancing request –  
K. Shester asked if the motion had an end date to the prepayment of the 2%, to which City 
Manager Simon said no. D. Halseth asked if the VHC in the term of the loans, if they had 
to claim bankruptcy, and are using the 1% and the land as collateral and went bankrupt 
before 2024, does the City and County still have to collect those taxes. City Manager Simon 
said that he believes the taxes would no longer be collected. Director Swink and City 
Attorney Elrod added that unless the City has entered into an agreement in advance, they 
cannot be bound by the characterization in the letter from Cornerstone Bank and offered to 
look at the issue more closely.  
 
B. Summers said that the MOA suggests that the City is not obliged to continue to making 
payments to service the debt of the VHC. K. Shester reminded the IDA that no one from 
the City is signing the Cornerstone Bank loan. B. Derrick said that the question is whether 
we want to recommend this to the City Council or not. B. Summers said that for future 
clarity, he would like for Cornerstone Bank to understand paragraph H in the MOA. 
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• Vote on the revised Virginia Horse Center debt refinancing request –  

K. Shester moved to rescind actions taken at the July 27th IDA meeting. B. Summers 
seconded. N. Charles and T. Hellwig recused themselves due to being absent at the meeting 
where the original vote took place. B. Derrick recused himself due being on the VHC 
Board. The motion passed (3/0). 

 
N. Charles made a motion to approve the following two motions: 
Authorize the City Manager to execute the Assignment of Tax Distribution and a revised 
Memorandum of Agreement incorporating changes requested by the VHC.  Assignment of 
Lodging Tax Proceeds, as defined below, collected by the City of Lexington and the 
County of Rockbridge insofar as they exceed the required debt service on a mortgage held 
by USDA.  Lodging Tax Proceeds are defined as that amount that is collected pursuant to 
the 2% authorized under Section 58.1-3825 of the Code of Virginia applicable to both 
Rockbridge County and the City of Lexington plus that amount that is collected by the 
County of Rockbridge pursuant to the additional 1% that is authorized through July 2024 
plus that amount that is collected by the City of Lexington pursuant to the additional 1% 
that is authorized through Fiscal Year 2024 provided that the amount from the City of 
Lexington for Fiscal Year 2020 through Fiscal Year 2024 is limited to the lesser of actual 
collections or $61,000 annually. 

 
The Industrial Development Authority of Lexington, in consideration of the City's 
agreement to advance uncollected tax proceeds to the Virginia Horse Center, the Virginia 
Horse Center agrees to compensate the City in the amount of $1.00 annually. 
 
The motion died for a lack of a second.  
 
D. Halseth made a motion to authorize the City Manager to execute the Assignment of Tax 
Distribution and a revised Memorandum of Agreement incorporating changes requested 
by the VHC.  Assignment of Lodging Tax Proceeds, as defined below, collected by the 
City of Lexington and the County of Rockbridge insofar as they exceed the required debt 
service on a mortgage held by USDA.  Lodging Tax Proceeds are defined as that amount 
that is collected pursuant to the 2% authorized under Section 58.1-3825 of the Code of 
Virginia applicable to both Rockbridge County and the City of Lexington plus that amount 
that is collected by the County of Rockbridge pursuant to the additional 1% that is 
authorized through July 2024 plus that amount that is collected by the City of Lexington 
pursuant to the additional 1% that is authorized through Fiscal Year 2024 provided that the 
amount from the City of Lexington for Fiscal Year 2020 through Fiscal Year 2024 is 
limited to the lesser of actual collections or $61,000 annually. 
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N. Charles seconded. B. Derrick recused himself due being on the VHC Board. K. Shester 
said that it is still unclear to her why the motion is needed for the long run, but she will 
support it. The motion passed (5/0). 
 
D. Halseth moved that the Industrial Development Authority of Lexington, in consideration 
of the City's agreement to advance uncollected tax proceeds to the Virginia Horse Center, 
the Virginia Horse Center agrees to compensate the City in the amount of $1.00 annually. 
 
K. Shester seconded. B. Derrick recused himself due being on the VHC Board. The motion 
passed (5/0). 

 
Adjournment 
Vice-Chair Dick Halseth adjourned the meeting at 5:16 p.m. 

 

        
 Dick Halseth, IDA Vice-Chair 

  
Noah A. Simon, Secretary 
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Minutes 
Industrial Development Authority (IDA) 

Of the City of Lexington, VA 
Friday, October 17, 2018, 5:00 p.m.  

IDA: 
Present:  Dick Halseth, Vice-Chair 
               Felicia Bush 
               Nick Charles 
               Tammi Hellwig  
               Katie Shester 
    Bruce Summers 
 
Absent:  Buddy Derrick 
 

Also present: 
Staff: Noah Simon, Secretary 
             Gary Swink, Treasurer 
             Jani Hostetter, Clerk 
             J. Elrod, City Attorney 

 Daniel Lauro, BotkinRose, PLC 
  
    

The Industrial Development Authority (IDA) met on October 17, 2018 in the Community Meeting 
Room of City Hall. Chair Dick Halseth called the meeting to order at 5:00 p.m. 

City Manager Simon introduced new IDA member Felicia Bush. IDA members and City staff 
introduced themselves and Felicia Bush gave a brief introduction of herself. 

Consideration of proposal from Daniel R. Lauro, Botkin Rose, PLC as Bond Counsel – 
The scope of services is as follows: 
 
As legal counsel to the IDA, I would serve as legal counsel to the IDA when the IDA is acting as 
a conduit issuer in conduit bond financings. As IDA Counsel in a conduit bond financing, I would 
be responsible to coordinate legal requirements with the IDA, City, and representatives of the IDA 
and City, including public notices, public meetings, and governing body approvals, conduct legal 
due diligence, review documents prepared by the conduit borrower's bond counsel, travel and 
attend any IDA meetings, if requested, and render our law firm's opinion regarding IDA matters 
at closing. This includes my availability, whether by phone, electronic correspondence, and/or 
attendance in person, to the IDA, City, and its representatives to provide guidance and lend 
expertise during the entire conduit financing process. In addition to conduit financings, I would 
provide legal services to the IDA on an as-requested basis. For example, such tasks could include 
drafting a Borrower Term Sheet, drafting Post-Issuance Tax Compliance Procedures, and advising 
the IDA related to economic development matters, such as grant programs. 
 
The legal fees are as follows: 
 
Our legal counsel services are billed at our normal hourly rates for the attorneys at BotkinRose 
PLC, which vary in range up to $295 per hour for all time expended by counsel in connection with 
the representation, including time traveling to meetings. All rates are subject to periodic increases 
which generally occur on an annual basis at the start of a new year. In addition, our firm bills for 
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actual out-of-pocket expenses, such as postage, overnight delivery charges, mileage (if required), 
and costs of transcripts. My current hourly rate is $295 per hour. 
 
For work on behalf of the IDA in a conduit financing, it is customary for the conduit borrower to 
pay the IDA counsel fees, particularly if such a requirement is listed in a Borrower Term Sheet of 
the IDA. As you requested, I would estimate $500 or less to draft a Borrower Term Sheet and 
$1,500 or less to draft Post-Issuance Tax Compliance Procedures. 
 

• Discussion and consideration on the proposal from Daniel R. Lauro, Botkin Rose, PLC as 
Bond Counsel –  
F. Bush asked who served as bond counsel for the City before. City Manager Simon said 
that the City Attorneys provide counsel. B. Summers asked D. Lauro if there was a range 
of fees for his services and if City staff would still sign off on the work being done by D. 
Lauro. D. Lauro said that Botkin Rose, PLC does not use a flat fee, they give a quote that 
does not typically exceed $7,500 and will bill less if necessary and they do provide a 
detailed invoice. City Manager Simon explained that D. Lauro would not be doing any of 
the work unless authorized by City staff. Director Swink gave an example of when a bond 
counsel would have been useful to the City of Lexington. 
 
D. Halseth tabled the vote until after the discussion of policies and procedures. 

 
Authorization to develop IDA policies and procedures for conduit financing and IDA member 
training – 
City Manager Simon explained that the IDA would ask D. Lauro to assist in developing policies 
and procedures and at the next IDA meeting he would return and lead the IDA in discussion going 
through those policies and procedures. He also said that in addition to that, D. Lauro would also 
provide training to members of the IDA on a regular basis. City Manager Simon said that these 
items do include a fee that would be paid out of the IDA funds. 
 

• Discussion and consideration on the authorization to develop IDA policies and procedures 
for conduit financing and IDA member training –  
D. Halseth asked if some of the policies and procedures were similar to other IDAs. D. 
Lauro explained that for some of the policies and procedures like the borrower term sheet 
and the post issuance tax compliance procedures are in a form-like format. D. Halseth 
asked D. Lauro what his plan of attack would be for processing the policies and procedures. 
D. Lauro said that it would depend on when the IDA would want him to come back, but he 
would start the procedures and bring them to the next meeting for the IDA to adopt them, 
but the borrower term sheet would require some discussion of the IDA to decide on 
amounts. He said that he can have the borrower term sheet prepared with blank spaces for 
the amounts the IDA decides on.  
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D. Halseth asked if D. Lauro would help the IDA and let them know what other IDAs are 
doing. D. Lauro agreed and said that they may need to consider what they want to do and 
why in terms of amounts. D. Halseth asked if Rockbridge County has policies and 
procedures. D. Lauro explained that the County has policies and procedures, but he is 
unsure if their Economic Development Authority has them. Director Swink gave an 
example as to why a post issuance compliance policy is important to the City and the IDA. 
B. Summers suggest that all of the IDA should try and be at the next meeting. 

 
IDA Minutes – 
City Manager Simon explained that City staff does keep IDA minutes and all IDA minutes are 
available in the City Clerk’s office and at some point in the future, will also be online. He also said 
that due to the frequency of recent meetings, the minutes are a little behind, but will be available 
for review in advance of the next IDA meeting. 
 
Vote on the proposal from Daniel R. Lauro, Botkin Rose, PLC as Bond Counsel –  
B. Summers moved to accept the proposal from Daniel R. Lauro, Botkin Rose, PLC as Bond 
Counsel. T.Hellwig seconded. F. Bush asked if the City looked at any other firms to compare, to 
which City Manager Simon said no, because the City has done work them before and their 
reputation is outstanding. The motion passed (6/0). 
 
Vote on the authorization to develop IDA policies and procedures for conduit financing and IDA 
member training –  
N. Charles moved to authorize the development IDA policies and procedures for conduit financing 
and IDA member training. B. Summers seconded. The motion passed (6/0). 
 
Launch Lex Update –  
City Manager Simon shared that Virginia Governor Ralph Northam came to Lexington and visited 
the LaunchLex businesses. He said that four business were awarded funds from the pitch 
completion and an additional three have also opened, totaling in seven new businesses downtown. 
 
T. Hellwig asked if the IDA considers ways to support existing businesses. City Manager Simon 
said that Main Street Lexington does check in with existing business and have a number of 
initiatives under way. B. Summers asked what the IDAs contribution to the LaunchLex program, 
to which City Manager Simon confirmed the IDA contributed $10,000. D. Halseth asked how 
much the total project budget was, to which City Manager Simon said $60,000.  D. Halseth 
suggested investigating ways that the IDA can help out the community with its funds. City 
Manager Simon said that in future IDA meetings, they will discuss future opportunities for IDA 
funding. F. Bush asked if the IDA is restricted on what they can fund, to which City Manager 
Simon said that the primary criteria is for an economic development purpose. 
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Consider dates for the next IDA meeting – 
After discussion, the next IDA meeting will be November 14, 2018 at 4:00 p.m. at a location to be 
determined. K. Shester, T Hellwig, F. Bush, D. Halseth, N. Charles and B. Summers agreed that 
they can attend. 
 
Adjournment 
Vice-Chair Dick Halseth adjourned the meeting at 5:44 p.m. 

 

        
 Dick Halseth, IDA Vice-Chair 

  
Noah A. Simon, Secretary 



Code of Virginia 
Title 15.2. Counties, Cities and Towns 
Chapter 49. Industrial Development and Revenue Bond Act 

§ 15.2-4901. Purpose of chapter

It is the intent of the legislature by the passage of this chapter to authorize the creation of 

industrial development authorities by the localities in the Commonwealth so that such 

authorities may acquire, own, lease, and dispose of properties and make loans to the end that 
such authorities may be able to promote industry and develop trade by inducing manufacturing, 

industrial, governmental, nonprofit and commercial enterprises and institutions of higher 

education to locate in or remain in the Commonwealth and further the use of its agricultural 

products and natural resources, and to vest such authorities with all powers that may be 

necessary to enable them to accomplish such purposes, which powers shall be exercised for the 

benefit of the inhabitants of the Commonwealth, either through the increase of their commerce, 

or through the promotion of their safety, health, welfare, convenience or prosperity. Such 
authority shall not itself be authorized to operate any such manufacturing, industrial, nonprofit 

or commercial enterprise or any facility of an institution of higher education. 

It is the further intent of the legislature and shall be the policy of the Commonwealth to grant to 

industrial development authorities the powers contained herein with respect to pollution control 
facilities to the end that such authorities may protect and promote the health of the inhabitants 

of the Commonwealth and the conservation, protection and improvement of its natural resources 

by exercising such powers for the control or abatement of land, sewer, water, air, noise and 

general environmental pollution derived from the operation of any industrial or medical facility 

and to vest such authorities with all powers that may be necessary to enable them to accomplish 

such purpose, which powers shall be exercised for the benefit of the inhabitants of the 

Commonwealth, either through the increase of their commerce, or through the promotion of 

their safety, health, welfare, convenience or prosperity. 

It is the further intent of the legislature and shall be the policy of the Commonwealth to grant to 

industrial development authorities the powers contained herein with respect to medical facilities 

and facilities for the residence or care of the aged to the end that such authorities may protect 

and promote the health and welfare of the inhabitants of the Commonwealth by assisting in the 

acquisition, construction, equipping, expansion, enlargement and improvement of medical 

facilities and facilities for the residence or care of the aged in order to provide modern and 

efficient medical services to the inhabitants of the Commonwealth and care of the aged of the 

Commonwealth in accordance with their special needs and also by assisting in the refinancing of 
medical facilities and facilities for the residence or care of the aged owned and operated by 

organizations which are exempt from taxation pursuant to§ 50l(c)(3) of the Internal Revenue 

Code of 1954, as amended, in order to reduce the costs to residents of the Commonwealth of 

utilizing such facilities and to vest such authorities with all powers that may be necessary to 

enable them to accomplish such purposes, which powers shall be exercised for the benefit of the 

inhabitants of the Commonwealth and for the promotion of their health and welfare. It is not 

intended hereby that any such authority shall itself be authorized to operate any such medical 

facility or facility for the residence or care of the aged. 

It is the further intent of the legislature and shall be the policy of the Commonwealth to grant to 

industrial development authorities the powers contained herein with respect to facilities for use 
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Memo        

To:  Members of the Lexington IDA Board 

From:  Josh Elrod, City Attorney 

Date:  January 9, 2019 

Subject: Conflict of Interests: Term Sheet 

This issue arose in anticipation of the IDA’s consideration of new terms for its Borrower Term 
Sheet.  The Borrower Term Sheet includes certain amounts to be charged to all conduit borrowers 
working through the IDA. 

Among the board of the IDA, various members have personal interests (as defined in the Virginia 
State and Local Government Conflict of Interest Act) by virtue of their employment with 
institutions (Washington & Lee, VMI and Kendal) who may reasonably be expected to apply for 
conduit financing in the future, and thereby be affected by the Borrower Term Sheet.  This 
possibility gave rise to the question of whether those members would have a conflict of interest 
that would preclude their participation in deliberation and voting regarding the Borrower Term 
Sheet. 

Counsel for the IDA researched the issue and consulted with the Virginia Conflict of Interest and 
Ethics Advisory Council, and obtained a response to a written request for guidance.  The inquiry 
and response are attached to this memo. 

Based on our research and guidance, we are advising board members affected by this conflict 
that they may participate in consideration of the rate sheet under the terms and subject to the 
conditions set forth in the attached Declaration.  Significantly, the Declaration states that the 
member is “able to participate in the transaction fairly, objectively, and in the public interest” 
which is a determination that each member must make on their own.  If a member concludes 
that they cannot be impartial in this matter, they must recuse themselves from consideration of 
the Borrower Term Sheet. 

Counsel is available to answer any further questions about this matter.   
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DECLERATION 

This declaration is made pursuant to the Virginia State and Local Government Conflict of 
Interests Act) §2.2-3100 et seq. of the Code of Virginia 1950 as amended (referred to herein as 
the Act). 

I, _____________ , am a member of the City of Lexington Industrial Development Authority 
(the IDA herein).  I make this declaration pursuant to §2.2-3115(H) of the Code of Virginia 1950 
as amended, and state as follows: 

A. The transaction involved is the consideration of the IDA’s Borrower Term Sheet, used in 
connection with the issuance of bonds.  The Borrower Term Sheet that will be considered 
will require the IDA members to primarily decide:  

  1. An application fee amount to charge conduit borrowers; 

2. An annual administrative fee amount based on a percentage of outstanding 
principal, including an annual maximum, to charge conduit borrowers. 

B. The nature of my personal interest affected by the transaction is that I am an employee of 
Washington & Lee University.  A member of my immediate family is also an employee 
at Washington & Lee University.  It is reasonably foreseeable that my employer will be a 
borrower working with the IDA in the future, and therefore will be affected by the 
determinations in this transaction. 

C. My employer (through whom I have a personal interest in this transaction) is part of a 
group of three or more similarly situated entities such that I am exempt from this conflict 
pursuant to § 2.2-3112, subsection B, subdivision i, of Virginia Code 1950 as amended. 

D. Notwithstanding the foregoing, I hereby state that upon due consideration, I represent that 
I am able to participate in the transaction fairly, objectively, and in the public interest. 

 

      ___________________________________ 

      NAME 

 

      ___________________________________ 

      Date 
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VIRGINIA CONFLICT OF INTEREST AND ETHICS ADVISORY COUNCIL 

FINANCIAL DISCLOSURE STATEMENT 

Pursuant to subsection B of § 2.2-3114, members of all policy and supervisory boards, commissions, 
and councils in the executive branch and members of any designated board, commission, or council 
in the executive branch are required to file this form as a condition to assuming office, and then 
annually while serving as an officer. 

Pursuant to subsections A and B of § 2.2-3115, members of local governing bodies of entities 
established in any county or city, or part or combination thereof, that have the power to issue bonds 
or expend funds in excess of $10,000 in any fiscal year and are not designated to file a Statement of 
Economic Interests by the governing body of the jurisdiction that appoints them, and nonsalaried 
citizen members of local boards, commissions, and councils as may be designated by the local 
governing body, shall file this form as a condition to assuming office, and then annually while serving 
as an officer. 

The filing deadline is February 1 for the prior calendar year. Statements may not be dated or 
submitted prior to January 1. 

You must file this form with the clerk of the appropriate local governing body. 

REPORT TO THE BEST OF INFORMATION AND BELIEF Information required on this Statement 
must be provided on the basis of the best knowledge, information, and belief of the individual filing 
the Statement as of the date of this report. 

As a condition for assuming an office, this form constitutes a report of financial interests at the time 
of filing. 

You must sign and date this form upon completion. 

This Financial Disclosure Statement is open for public inspection, as required by § 2.2-3115.
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DEFINITIONS AND EXPLANATORY MATERIAL. 

“ADVISORY AGENCY” means any board, commission, committee or post which does not 
exercise any sovereign power or duty, but is appointed by a governmental agency or officer 
or is created by law for the purpose of making studies or recommendations, or advising or 
consulting with a governmental agency. 

“BUSINESS” means a corporation, partnership, sole proprietorship, firm, enterprise, 
franchise, association, trust or foundation, or any other individual or entity carrying on a 
business or profession, whether or not for profit. 

“CLOSE FINANCIAL ASSOCIATION” means an association in which the person filing 
shares significant financial involvement with an individual and the filer would reasonably be 
expected to be aware of the individual’s business activities and would have access to the 
necessary records either directly or through the individual. “Close financial association” does 
not mean an association based on (i) the receipt of retirement benefits or deferred 
compensation from a business by which the person filing this statement is no longer 
employed, or (ii) the receipt of compensation for work performed by the person filing as an 
independent contractor of a business that represents an entity before any state 
governmental agency when the person filing has no communications with the state 
governmental agency. 

“IMMEDIATE FAMILY” means (i) a spouse and (ii) any other person who resides in the 
same household as the filer, and who is a dependent of the filer. 

“OFFICER” means any person appointed or elected to any governmental or advisory 
agency including local school boards, whether or not he receives compensation or other 
emolument of office. Unless the context requires otherwise, “officer” includes members of 
the judiciary. 

“TRUST” If you or a member of your immediate family, separately or together, are the only 
beneficiaries of a trust, treat the trust's assets as if you own them directly. For purposes of 
this definition, "beneficiary" means a person with a vested present or future beneficial 
interest in a trust but does not include a person with a contingent beneficial interest in a 
trust. 

If you or your immediate family has a proportional interest in a trust, treat that proportion of 
the trust's assets as if you own them directly. For example, if you and your immediate family 
have a one-third interest in a trust, complete your Statement as if you own one-third of each 
of the trust's assets. 

If you or a member of your immediate family created a trust and can revoke it without the 
beneficiaries' consent, treat its assets as if you own them directly. 

HOWEVER, if you or a member of your immediate family is the beneficiary of a trust that 
can be revoked without the beneficiaries' consent, do not treat the trust's assets as if you 
own them. 
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VIRGINIA CONFLICT OF INTEREST AND 
ETHICS ADVISORY COUNCIL 
FINANCIAL DISCLOSURE STATEMENT 

NAME: 

OFFICE OR 
POSITION HELD 

OR TO BE HELD: 

ADDRESS: 

TELEPHONE: 

EMAIL ADDRESS: 

FIRST AND LAST 
NAMES OF 

IMMEDIATE 
FAMILY: 

I. OFFICES, DIRECTORSHIPS, AND EMPLOYMENT

Disclose each business of which you or a member of your immediate family is an officer or 

director and receives remuneration, benefits, or compensation for such service as an officer 

or director. 

Disclose each employer paying you or a member of your immediate family salary or wages 

in excess of $5,000 annually. 

DO NOT INCLUDE any salary you receive from the governmental or advisory agency for 

which you are completing this disclosure statement. 

NAME OF 
BUSINESS 

OR 
EMPLOYER 

LOCATION OF 
BUSINESS 

OR EMPLOYER 
(CITY OR 

COUNTY, AND 
STATE) 

POSITION 
HELD 

BY WHOM Check whether Office or 
Directorship OR Employment 

OFFICE OR 
DIRECTORSHIP 

EMPLOYMENT 

FOR OFFICE USE ONLY 

Date Received: 

Received By: 
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II. BUSINESS INTERESTS 

Disclose each business owned by you or a member of your immediate family, separately or 

together, with a value in excess of $5,000 or in which you or a member of your immediate family has 

an interest with a value in excess of $5,000. 

If the business is owned or operated under a trade, partnership, or corporate name, list that name. If 
the business is not owned or operated under a trade, partnership, or corporate name, describe the 
nature of the business. 

DO NOT INCLUDE stocks and bonds unless your interest in that business exceeds more than three 

percent of the total equity of the business. 

NAME OF BUSINESS OR  

NATURE OF BUSINESS 

LOCATION OF BUSINESS 

(CITY OR COUNTY, AND STATE) 

  

  

  

  

  

 

III. REAL ESTATE 

Disclose all real estate, including rental property, in which you or a member of your immediate 
family, separately or together, holds an interest valued at more than $5,000. List each parcel 
individually. INCLUDE real estate held in trust. 

DO NOT INCLUDE your principal residence. 

List only the city or county, and state where each real estate is located. DO NOT LIST any street 
addresses. No addresses will be redacted from this section. 

If you are completing this disclosure in your capacity as an officer or employee of a local 
governmental or advisory agency, disclose only the real estate that is located within the county, 
city, or town in which you serve or within a county, city, or town that is contiguous to the county, city, 
or town in which you serve. 

Disclose the name or names in which the real estate is owned or recorded. If you or a member of 
your immediate family holds an interest in the real estate but it is owned or recorded in a name other 
than your name or your immediate family member's name, list that name. 

LOCATION OF REAL ESTATE 

(CITY OR COUNTY, AND STATE) 

TYPE OF REAL ESTATE NAME or NAMES IN WHICH 

REAL ESTATE IS OWNED OR 

RECORDED 
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IV. BUSINESSES TO WHICH SERVICES WERE FURNISHED 

 

Part One 

 

Do not complete this section if you are completing this disclosure statement in your 

capacity as an officer or employee of a local governmental or advisory agency. 

 

Disclose each business that you represented before any state governmental agency during 

the prior calendar year for which you received compensation in excess of $5,000 for such 

representation. 

 

When calculating the amount of compensation you received from a business, DO NOT 

INCLUDE any compensation for the performance of other services unrelated to the 

representation before the state governmental agency. If you have job responsibilities other 

than those involving such representation, you should prorate your salary to determine the 

portion attributable to your representation. 

 

DO NOT REPORT any business that you represented before a court or judicial officer or 

any business where the representation consisted solely of filing mandatory papers and 

subsequent representation regarding those mandatory papers. 

 

For each business, identify the type of business, the name of the state governmental 

agency before which you appeared on behalf of the business, and the purpose of the 

representation. 

 

TYPE OF BUSINESS NAME OF STATE 

GOVERNMENTAL AGENCY 

PURPOSE OF REPRESENTATION 
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Part Two 

 

Do not complete this section if you are completing this disclosure statement in your 

capacity as an officer or employee of a local governmental or advisory agency. 

 

Disclose each business that, to your knowledge, persons with whom you have a close 

financial association represented before any state governmental agency during the prior 

calendar year for which compensation in excess of $5,000 was received for such 

representation. 

 

DO NOT INCLUDE members of your immediate family when determining with which 

individuals you have a close financial association, unless you and your immediate family 

member are employed by or work for the same business or organization. 

 

When calculating the amount of compensation received from a business, DO NOT 

INCLUDE any compensation for the performance of other services unrelated to the 

representation before the state governmental agency. If your associate has job 

responsibilities other than those involving such representation, you should prorate his salary 

to determine the portion attributable to his representation. 

 

DO NOT REPORT any business that such persons represented before a court or judicial 

officer or any business where the representation consisted solely of filing mandatory papers 

and subsequent representation regarding those mandatory papers. 

 

For each business, identify the type of business, the name of the state governmental 

agency before which you appeared on behalf of the business, and the purpose of the 

representation. 

 

TYPE OF BUSINESS NAME OF STATE 

GOVERNMENTAL AGENCY 

PURPOSE OF REPRESENTATION 
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Part Three 

 

Disclose each business that operates in Virginia to which you furnished services during the 

prior calendar year pursuant to an agreement between you and such business and for 

which the total compensation received for such representation was in excess of $5,000. 

 

For each business, identify the type of business and the type of service rendered. DO NOT 

INCLUDE any business disclosed in Part One or Part Two of this section. 

 

TYPE OF BUSINESS TYPE OF SERVICE RENDERED 

  

  

  

 

V. PAYMENTS FOR MEETINGS AND EVENTS 

 

Disclose each source from which you received during the prior calendar year lodging, 

transportation, money, or any other thing of value with a combined value in excess of $100 

in connection with your attendance at any meeting or other event to which you were invited 

in your official capacity as a member of the governmental or advisory agency for which you 

are completing this disclosure statement. 

 

DO NOT REPORT payments or reimbursements you received from the Commonwealth or 

its political subdivisions. DO NOT REPORT payments or reimbursements you received from 

a business or employer identified in Section I or II of this disclosure statement. 

 

List the person, association, or other source paying for or providing the lodging, 

transportation, money, or any other thing of value. Provide a brief description of the meeting 

or event and list the total value of the payments or reimbursements received in connection 

with that meeting or event. 

 

SOURCE OF PAYMENT DESCRIPTION OF EVENT TOTAL VALUE OF PAYMENTS 

   

   

   
 
 

I swear or affirm that the information provided on this statement is full, true, and correct to 
the best of my knowledge. 
   

Signature  Date 
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Additional Information 
 

You may provide any additional information you wish to be included with your Financial 

Disclosure Statement on this page. Please note any information you provide on this page will 

become part of your Financial Disclosure Statement and will be open to the public. You MAY 

NOT add attachments as a substitute for properly filling out any part of this form. 

 



VIRGINIA CONFLICT OF INTEREST AND ETHICS ADVISORY COUNCIL 

DISCLOSURE OF REAL ESTATE HOLDINGS 

Pursuant to subsection G of § 2.2-3115, in each county and city and in towns with populations in excess of 

3,500, members of planning commissions and boards of zoning appeals, real estate assessors, and all county, 

city, and town managers or executive officers shall file this form as a condition to assuming office, and then 

annually while serving as an officer. 

The filing deadline is February 1 for the prior calendar year. Statements may not be dated or submitted prior 

to January 1. 

You must file this form with the clerk of the appropriate local governing body. 

You may provide any additional comments you wish to include with this disclosure at the end of the form. 

Please note that any such comments are a part of your filing and will be available to the public. You may not 

add attachments as a substitute for properly filling out any part of this form. 

REPORT TO THE BEST OF INFORMATION AND BELIEF Information required on this Disclosure must be 

provided on the basis of the best knowledge, information, and belief of the individual filing the Disclosure as of 

the date of this report. 

As a condition for assuming an office, this form constitutes a report of real estate holdings at the time of filing. 

You must sign and date this form upon completion. 

This Disclosure of Real Estate Holdings is open for public inspection, as required by § 2.2-3115. 

Name: 

Address: 

Please check one:  Officeholder  Employee

Title of Office 
or Position 
Held: 

FOR OFFICE USE ONLY 

Date Received: 

Received By: 



Virginia Conflict of Interest and Ethics Advisory Council 
DISCLOSURE OF REAL ESTATE HOLDINGS 

List all real estate in which you hold an interest. List only that real estate that is located in the county, city, or town in which 
you are elected, appointed, or employed. 

Real Estate Holdings 

Location or Address Description 

List each business in which you own an interest or from which you receive income that has a primary purpose of owning, 
developing, or deriving compensation through the sale, exchange, or development of real estate in the county, city, or 
town in which you are elected, appointed, or employed. 

Dealings in Real Estate 

Name of Corporation/Partnership 
Business Association 

Address 

I do solemnly swear that the information provided on this disclosure is complete, correct, and true. 

Signature Date 



 

Additional Information 
 

You may provide any additional information you wish to be included with your Disclosure of Real 
Estate Holdings on this page. Please note any information you provide on this page will become part of 
your Disclosure of Real Estate Holdings and will be open to the public. You MAY NOT add attachments 
as a substitute for properly filling out any part of this form. 



 
 

IDA Agenda Item  
January 9, 2019 

 
 
TOPIC: 
 
Role of the IDA in reviewing the Virginia Horse Center (VHC) Financials 
 
BACKGROUND: 
 
The IDA has asked staff what role they should have in reviewing the VHC financials.  Working 
with our attorneys, staff has concluded based on the MOU, the VHC will be provided and 
“presented” to the IDA.  There is no fiduciary relationship/responsibility of the IDA created in the 
MOU or under the IDA Act.  The IDA does need to make sure the grant conditions in the MOU 
are met before it grants funds (granted from the City) to the VHC.  Based on this information, in 
addition to the VHC financials that are shred with the IDA, Gary Swink will provide a brief 
summary of the VHC finances submitted to the IDA as it relates to whether the MOU grant 
conditions are met.  If the conditions are met, the IDA grants the funds per the MOU.  Beyond 
that, the IDA members do not have to worry about the VHC financials as part of their IDA duties. 
 
Summary of the VHC financials included in this packet: 
 
Daniel Lauro recommended that I provide a brief summary stating whether the Horse Center is 
meeting the requirements set forth in our agreement with them, as a part of the distribution of the 
Horse Center’s financials to the IIDA.  The VHCF is meeting the requirements set forth in that 
agreement.  In terms of the VHCF financial performance, you will note in Sandra Thomas’s 
comments below that they had an operating loss of $18,492 for the five months, July through 
November, a slight improve over the previous year.  This is the result of an additional show and 
increased fund raising results. 
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INDUSTRIAL DEVELOPMENT AUTHORITY 
OF THE CITY OF LEXINGTON, VIRGINIA 

TERM SHEET FOR BORROWERS 

Borrowers who utilize the Industrial Development Authority of the City of Lexington, 
Virginia (the “Authority”) for assistance in regard to tax-exempt or taxable obligations shall comply 
with the terms and conditions set forth below. 

1. Application to the Authority.  Each borrower shall submit a written application
request to the Authority to request the Authority’s conduit financing assistance.  Borrowers shall 
include all relevant information as may be requested by the Authority, or by counsel to the Authority, 
in order that the Authority effectively and fairly may evaluate each borrower’s request.  Any borrower 
that requires the Authority’s consent approval, but does not request the Authority to issue an 
obligation, shall pay the Authority’s legal counsel fees related to such approval. 

2. Non-Refundable Application Fees.  All borrowers, excluding the City of Lexington,
shall pay a non-refundable application fee, in the respective amounts set forth below, no later than the 
first meeting of the Authority related to the requested assistance for financing: 

 Governmental and Charitable Borrowers - $________
 Private Activity Borrowers (including manufacturing) - $_______

3. Annual Administrative Fee Schedule.  The annual administrative fee schedule
assessment against borrowers shall be the amount equal to one-tenth (1/10) of one percent (1%) of 
the principal loan, bonds per loan, or bond issue outstanding on the anniversary date of the issuance 
of the loan or bond; provided, however, the maximum annual administrative assessment per loan or 
bond issue shall not exceed $________ for any calendar year. 

4. Loan Documentation Requirements.

 Each borrower that requests any assistance from the Authority shall provide a
bound transcript of proceedings (or 3-ring notebook) or an electronic copy of such
transcript for the Authority’s official records of its actions.

 Each borrower shall covenant in its respective loan (or bond) documentation, as
appropriate, to pay the Authority’s application fee, annual administrative
assessment, and other costs in connection with the financing being undertaken for
the benefit of the borrower, including advertising costs, closing costs, and
Authority legal counsel fees related to the requested financing.

 Each borrower shall covenant that neither the Commonwealth of Virginia, the City
of Lexington, nor the Authority shall be liable for payment on the loan or bond,
except as to moneys provided by borrower to the Authority, and that the loan or
bond shall not be subject to the taxing powers of the Commonwealth of Virginia,
the City of Lexington, or the Authority.
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 Each borrower shall covenant to provide the Authority with an annual debt service 

schedule in order that the Authority can compute the annual administrative 
assessment amount. 

 
 Each borrower shall agree to comply with the Authority’s Post-Issuance Tax 

Compliance Policy for Tax-Exempt Obligations and shall covenant to monitor its 
ongoing obligations as part of the closing tax documents, and provide an annual 
certificate, acceptable to the Authority’s legal counsel, regarding the borrower’s 
post-issuance tax compliance. 

 
 Each borrower shall covenant that notices provided by the borrower to any other 

party in connection with the financing shall be provided also to the Authority at 
the following address: 300 E. Washington Street, Lexington, Virginia 24450, with 
a copy to counsel for the Authority at the following address:  BotkinRose PLC, 
Attention: Daniel R. Lauro, 3190 Peoples Drive, Harrisonburg, Virginia 22801. 

 
 The Authority expressly retains the right and absolute discretion to require such 

other covenants, or any other requirements, as may be advised by legal counsel to 
the Authority. 

 
 
 
 
 
 

Adopted:  January 9, 2019 
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INDUSTRIAL DEVELOPMENT AUTHORITY 
OF THE CITY OF LEXINGTON, VIRGINIA 

 
Post-Issuance Tax Compliance Policy for Tax-Exempt Obligations 

 
 
Background. 
 

The City Council (the “Council”) of the City of Lexington, Virginia (the “City”) duly 
established the Industrial Development Authority of the City of Lexington, Virginia (the 
“Authority”) under the provisions of the Industrial Development and Revenue Bond Act, Chapter 
49, Title 15.2, Code of Virginia of 1950, as amended, (the “Act”), on April 16, 1987.  The 
Authority continues as a political subdivision without interruption in power, authority, purpose or 
function in accordance with the provisions of the Act.  Further reference is hereby made to the 
provisions of the Act regarding the various state law requirements that govern the creation and due 
existence of the Authority and describe the powers of the Authority, including the power to issue 
bonds and other obligations, under the laws of the Commonwealth of Virginia. 
 
 From time to time, the Authority issues tax-exempt obligations (i.e., obligations the interest 
on which is excludable from gross income for federal income tax purposes pursuant to the Internal 
Revenue Code of 1986, as amended, and Treasury Regulations and Revenue Rulings thereunder 
(the “Tax Code”)).  Over the years, the Authority has served as a “conduit issuer,” and is available 
at the request of various charitable organizations and manufacturing enterprises that qualify under 
the Tax Code as allowable beneficiaries of tax-exempt financings (“Conduit Borrowers”).  
 

The Authority has no taxing powers under Virginia law.  Typically, principal of, premium 
if any, and interest on all obligations issued by the Authority have been payable with revenues, 
money or property that has been pledged to the Authority by its Conduit Borrowers, and then 
assigned by the Authority to the purchaser of such obligations.  Accordingly, the Authority does 
not issue any obligations (exempt or taxable) for which the Authority, itself, is primarily liable for 
the payment of the principal of and interest thereon.  Further, it is not reasonably anticipated, at 
any time in the future, that the Authority shall accrue substantial funds of its own, or own any real 
and personal property, or employ any persons, or issue any obligations for which the Authority, 
itself, shall be primarily liable for the payment thereof. 
 
Statement of Purpose. 
 

In light of all such historical facts and circumstances described above, the Authority now 
desires to adopt and implement appropriate post-issuance compliance procedures in order to assist 
the Authority to ensure that its Conduit Borrowers shall covenant to monitor post-issuance 
compliance of tax-exempt obligations issued by the Authority for the benefit of such Conduit 
Borrowers.  This Policy, therefore, to the fullest extent practicable, shall document existing 
practices and describe procedures and requirements for the Authority to: 

 
(i) Obtain appropriate certificates, forms, and legal opinions from or on behalf of its 

Conduit Borrowers at the time of the Authority’s issuance of any tax-exempt (or 
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other tax-advantaged) obligations (for convenience, “Bonds”), for the benefit of 
such Conduit Borrowers;  
 

(ii) Require all Conduit Borrowers to monitor post-issuance compliance of such Bonds 
in accordance with the Tax Code requirements; and 

 
(iii) Provide for an ongoing process for Conduit Borrowers, during the entire term of 

the Bonds, to demonstrate compliance with the requirements that must be satisfied 
subsequent to the issuance thereof in order that the interest be, or continue to be, 
excludable from gross income for federal income tax purposes.  

 
  The Authority recognizes that it must require its Conduit Borrowers to assume 
responsibility for ongoing-monitoring functions and consultation with bond counsel and other 
experts to advise such borrowers and the Authority with respect to post-issuance compliance with 
the provisions of the Tax Code, as such requirements may, from time to time, be amended and 
supplemented.    
 
  This Policy is not intended to be exhaustive and further areas may need to be identified 
from time to time by the Authority, acting upon the advice of bond counsel and/or other experts.  
In order for the Authority to see to the carrying out of the procedures in this Policy, however, the 
Authority shall require all Conduit Borrowers of the Authority’s Bonds to approve and agree to 
the provisions of this Policy.1  It is reasonably anticipated that such approval and agreement by the 
Conduit Borrowers of the Authority with respect to ongoing post-issuance compliance during the 
term of the Bonds (and for any additional period thereafter as may be required under the Tax 
Code), shall be properly evidenced in a tax certificate or other closing certificate of the Conduit 
Borrower and delivered to the Authority, for its benefit as issuer thereof, on or before the date of 
the Authority’s issuance of such Bonds (all as further escribed herein). 
 
I. General Policies and Procedures. 

 
  The Authority has been advised by bond counsel that, as of the date of adoption of this 

Policy, the post-issuance related tax rules that can affect the status of Bonds under the Tax Code 
fall essentially into three basic categories: 

- Continuance of the legal status of the Conduit Borrowers as organizations described 
in Section 501(c)(3) of the Tax Code for “qualified 501(c)(3) bonds;”  

- Qualified use of proceeds of the Bonds and requirements with respect to property 
financed or refinanced in whole or in part with the proceeds of Bonds; and 

- Arbitrage yield restriction and rebate requirements. 

  To such end, the policies set forth below relate to the Authority’s procedures to assure 
general post-issuance compliance by all Conduit Borrowers. 

                                                 
1 This Policy primarily addresses Bonds issued by the Authority for the benefit of the City’s essential governmental purposes (i.e., exempt 
governmental obligations) and “qualified 501(c)(3) bonds” issued by the Authority for the benefit of nonprofit organizations.   
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A. Bond Counsel.   It is the policy of the Authority to require all conduit borrowers to 

retain experienced bond counsel, at the sole cost and expense of such conduit borrower, with 
respect to the Authority’s issuance of any Bonds and to certify to the Authority that such bond 
counsel (or other appropriate representative of the Conduit Borrowers) has filed the applicable 
Form 8038 information report with the IRS on a timely basis.  

 
B. Borrower Compliance Designee. The Authority requires each Conduit Borrower to 

identify an appropriate designee (whether one or more employees or other named agents of the 
Conduit Borrower, the “Borrower Designee”) who shall be generally responsible to monitor post-
issuance compliance with respect to the tax-exempt obligation issued by the Authority.  The 
Conduit Borrower should provide for an adequate succession plan to transfer such responsibilities, 
from time to time as may be necessary, in order for such identified designee of the Conduit 
Borrower to understand his/her responsibilities with respect to post-issuance compliance during 
the term of the tax-exempt obligation. The Borrower Designee shall coordinate procedures for 
appropriate record retention and review of such records in accordance with requirements described 
by the IRS.  Such duties shall include a review of post-issuance compliance procedures and 
systems on a periodic basis, at least annually, in order for the Conduit Borrowers and the Borrower 
Designee to remain up to date on post-issuance compliance requirements under the Tax Code. The 
Authority, within the text of appropriate closing certificates or other written instruments, shall 
require that the Borrower Designee will coordinate procedures for record retention and review of 
such records. Such duties shall include a review of post-issuance compliance procedures and 
systems on a periodic basis, at least annually, in order for the Borrower Designee to remain up to 
date on post-issuance compliance requirements under the Tax Code.  

 
  C. Conduit Borrower Recordkeeping.  The Authority requires each Conduit Borrower 
to maintain hard copies and/or electronic media (as may be allowed by the Internal Revenue 
Service (IRS) from time to time) of all documents and records with respect to the tax-exempt 
obligation issued by the Authority at the request, and for the benefit of, such conduit borrower. 

 
  D. Private Activity Concerns.  It is the policy of the Authority to require its Conduit 
Borrowers (including their Borrower Designees) to monitor and track compliance with the various 
private business use rules with respect to the Bond Financed Facilities (for convenience, “Private 
Use”) including the private business use test described in Section 141(b)(1), as modified by Section 
145(a)(2)(B) of the Tax Code, the private payment or security test described in Section 141(b)(2), 
as modified by Section 145(a)(2)(B) of the Tax Code, and any Private Use of the Bond Financed 
Facilities by parties other than the conduit borrowers.   In order to carry out such private activity 
compliance requirements, the Authority requires its Conduit Borrowers (including their Borrower 
Designees) to: 

 
(i) Maintain adequate records to track the facilities financed with the proceeds 

of the Bonds and the amounts of such expenditures; 
 

(ii) Maintain records consistent with records as to non-arbitrage compliance 
that shall track allocations of the proceeds of the Bonds (including principal 
of and investment earnings thereon) to the expenditures for the Bond 
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Financed Facilities, including reimbursement of expenditures in connection 
with a project that were made prior to the issuance date of the Bonds; 

 
(iii) Maintain records, if need be, that allocate to a project any equity funds of 

the conduit borrower or funds from sources other than the proceeds of the 
Bonds to pay costs that do not qualify for tax-exempt financing by the 
Authority; 

 
(iv) Monitor any Private Use of the Bond Financed Facilities to ensure 

compliance with any percentage limitations required under the Tax Code, 
including periodic review by the Borrower Designees during the term of the 
Bonds in order for the Conduit Borrowers to assure their compliance; and 

 
(v) Consult with bond counsel regarding Private Use of the Bond Financed 

Facilities to ensure that Conduit Borrowers shall remain in compliance with 
any percentage limitations or de minimis rules if allowable under the Tax 
Code. 

 
  E. Arbitrage.  It is the policy of the Authority to require its Conduit Borrowers to 
monitor and calculate arbitrage and to comply with specific yield restriction and arbitrage rules 
and regulations within the meaning of Section 148 of the Tax Code and Treasury Regulations 
thereunder and related Revenue Rulings. To such end, the Authority requires the Conduit 
Borrowers (including the Borrower Designees) to be responsible to: 

 
(i) Coordinate the tracking of expenditures of the proceeds of the Bonds, 

including the expenditure of investment earnings, in accordance with the 
provisions of the Tax Code, including the maintenance of a system for 
tracking investment earnings; 
 

(ii) Obtain a computation of the yield on the Bonds from the bond counsel, 
financial advisor, chief financial officer, bond trustee, underwriter or other 
non-arbitrage agent as may be selected by the Conduit Borrowers; 

  
(iii) Maintain a procedure for the allocation of proceeds of the Bonds and 

investment earnings to expenditures, including reimbursement of 
expenditures made by the Conduit Borrowers or otherwise on their behalf 
prior to issuance and closing of the Bonds;  

 
(iv) Monitor compliance with any applicable “temporary period” or “spending 

exception to rebate of arbitrage” or any other “exception” or “exemption” 
with respect to arbitrage compliance by the Conduit Borrowers (all within 
the meaning of the Tax Code), including any requirements, if any, for yield 
restriction on the investment of such proceeds, if need be;  

 
(v) Consult with bond counsel prior to engaging in any post-issuance 

transactions affecting the terms of the Bonds, whether such transactions 
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constitute modifications to the Bonds or any participation in hedging 
transactions (e.g., interest rate swaps or “cap” arrangements) or any 
enhancement transactions (e.g., bond insurance or letters of credit), or any 
arrangements affecting the security for the payment of the Bonds; 

 
(vi) Procure expert advice and assistance, if need be, to: (i) compute any rebate 

liability and if rebate shall be due, to file an appropriate Form 8038-T for 
payment of such rebate liability on a timely basis as required under the Tax 
Code, and/or (ii) compute and pay any yield restriction payments, if need 
be, with respect to the Bonds; 

 
(vii) Procure expert advice and assistance, if need be, to see to the compliance of 

the investment of any refunding escrow; and 
 

(viii) In appropriate circumstances where the Authority is permitted as “conduit 
issuer” to make payments to the United States Department of Treasury 
(“Treasury”) in lieu of restricting the yield on investments made with bond 
proceeds at the end of a temporary period, the Authority shall timely submit 
the Form 8038-T to make the appropriate payments.  For such purposes, it 
is expected that the Conduit Borrowers shall actively participate in all such 
matters related to arbitrage rebate and yield reduction payments, and 
further, that the Authority shall act upon advice of bond counsel as to the 
timely filing(s) of such Form 8038-T with respect to any yield reduction 
payments, arbitrage rebate payments, penalty in lieu of rebate payments, 
termination of the election to pay a penalty in lieu of rebate, and penalty for 
failure to pay arbitrage rebate on time.  The Authority shall make any such 
payments to Treasury solely with funds provided therefor by (or otherwise 
on behalf of) the Conduit Borrowers. If requested by any Conduit 
Borrowers, and acting upon advice of bond counsel, the Authority shall take 
all such actions necessary to file with the IRS a Form 8038-R, Request for 
Recovery of Overpayments Under Arbitrage Rebate Provisions for recovery 
of overpayment of arbitrage rebate in accordance with the provisions of the 
Tax Code. 

 
  F. Remedial Actions Specific to the Authority and its Conduit Borrowers.  It is the 
policy of the Authority to require the diligence of its Conduit Borrowers in order to take all such 
“remedial actions” as may be necessary or advisable in order for the Bonds to continue to constitute 
governmental tax-exempt obligations or “qualified 501(c)(3) bonds” within the meaning of Section 
145 of the Tax Code (as applicable).  The following procedures relate to “remedial actions” that 
may be necessary in order to ensure that all nonqualified bonds of an issue of Bonds by the 
Authority shall be remediated, if necessary.  In order to carry out such compliance requirements 
as may be applicable to the Authority and its Conduit Borrowers, the Authority requires its Conduit 
Borrowers (including their Borrower Designees) to: 

 
(i) Retain bond counsel to identify any nonqualified bonds of an issue of Bonds 

by the Authority; and 



 

 - 6 - 

 
(ii) Immediately advise the Authority whether any “remedial actions” in 

connection with an issue of Bonds shall require compliance with any 
remedial provisions under the Tax Code, such as Treasury Regulations  
§ 1.145-2, which applies § 1.141-12 to “qualified 501(c)(3) bonds” (i.e., for 
nonprofit organizations such as nursing homes, retirement communities, 
and colleges). 

 
To such end, the Authority acknowledges that, with the involvement of its Conduit Borrowers, it 
may take certain “remedial actions” as prescribed in Treasury Regulations (e.g., redemption or 
defeasance of a portion of the Bonds, alternative use of disposition proceeds, or alternative use of 
the any property financed with proceeds of the Bonds) in order to cure certain “deliberate actions” 
by the Authority as “conduit issuer” and/or actions by Conduit Borrowers that, absent such 
“remedial actions” would cause the Bonds to be taxable bonds or nonqualified private activity 
bonds. Further, the Authority acknowledges that such “remedial actions” may require the 
Authority, as “conduit issuer” of the Bonds, to provide a notice of defeasance to the IRS.  
Accordingly, if requested by any Conduit Borrowers, and acting upon advice of bond counsel, the 
Authority shall take all necessary action in order to satisfy such notice of defeasance requirements.  
If the Bonds are treated as reissued under federal regulations, the Authority as conduit issuer shall 
obtain advice of bond counsel and test the reissued Bonds to determine if the interest on the Bonds 
remains exempt from gross income for federal tax purposes.    
 

G. Reissuance Concerns.  In order to assure compliance of the Bonds with the Tax 
Code, it is the policy of the Authority to require its Conduit Borrowers (including their Borrower 
Designees) to consult with bond counsel prior to taking any actions to modify the Bonds.  The 
following procedures relate to rules under the Tax Code regarding “reissuance” of the Bonds for 
tax purposes under the Tax Code (which “reissuance” may constitute a tax realization event or 
otherwise result in an adverse effect on the exempt status of the Bonds).  In order to carry out such 
compliance requirements, the Authority requires its Conduit Borrowers (including their Borrower 
Designees) to: 

 
(i) Identify and consult with bond counsel regarding any post-issuance change 

to any terms of the Bonds which could potentially be treated as a 
“reissuance” of such obligation under the Tax Code; and 
 

(ii) Confirm with bond counsel whether any remedial actions in connection 
with a “change in use” of any Bond Financed Facilities would be treated as 
a reissuance under the Tax Code, and if so, request the Authority to take 
any official action to approve such change prior to giving effect to such 
change, and file an appropriate new IRS Form 8038 (or other required tax 
reporting form) with the IRS on the date of giving effect to such change. 

                                    
To such end, the Authority understands that certain arrangements between a bondholder and the 
Authority as “conduit issuer” (or arrangements between the bondholders and the Conduit 
Borrowers) to modify the Bonds, whether directly or indirectly, may cause the Bonds to be treated 
as new Bonds for federal income tax purposes (“reissued”), which in turn, would require that the 
Bonds be tested to determine if the interest on the Bonds shall remain exempt from gross income 
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for federal tax purposes.  Accordingly, the Authority shall not take any action to modify the Bonds 
absent a specific request by any of its Conduit Borrowers and upon further advice of bond counsel.  
In each case, the Authority, acting upon advice of bond counsel, shall take all such actions required 
under the Tax Code in order for the Authority, as “conduit issuer” of the Bonds, to approve the 
“reissued” and modified Bonds and timely file (or cause the timely filing of) a Form 8038 in 
connection with such modifications to the Bonds. The Authority acknowledges that, under such 
circumstances, the date of the modification of the Bonds shall be treated as the date of issuance of 
the modified Bonds in accordance with the Tax Code. 

  H. Record Retention.  It is the policy of the Authority to require its Conduit Borrowers 
to retain records with respect to the Bonds, including any hard copies (and/or electronic media as 
may be allowed by the IRS) of all documents and records with respect to the Bonds. In order to 
carry out such compliance requirements, the Authority requires its Conduit Borrowers (including 
their Borrower Designees) to maintain: 
 

(i) Basic records relating to the transaction, including but not limited to any 
closing papers that demonstrate tax compliance by the Conduit Borrowers 
as of the date of issuance of the Bonds by the Authority, and further, that 
evidence the good faith intentions of the Conduit Borrowers to comply with 
the provisions of the Tax Code and this Policy, throughout the term thereof; 
 

(ii) Documents that evidence the allocation and expenditure of proceeds of the 
Bonds (including but not limited to requisitions, invoices, bills, asset lists 
of the Bond Financed Facilities and other documentation in the normal 
course of business of such Conduit Borrowers to evidence its acquisition, 
construction, and/or equipping of such financed assets), on the date of 
issuance of the Bonds and all other allocations and expenditures of proceeds 
thereafter; 

 
(iii) Documentation regarding the types of the Bond Financed Facilities (i.e., 

whether land acquisition, buildings or structures, equipment) and 
information with respect to economic life/ useful life of financed assets and 
depreciation thereof; and 

 
(iv) Documentation regarding the use of the Bond Financed Facilities by the 

Conduit Borrowers, including public use and Private Use, if any; 
 

(v) Documentation regarding the sources of payment and/or security for the 
Bonds; and 

 
(vi) Documentation regarding investment of proceeds of the Bonds, including 

but not limited to purchase and sale of securities, investment contracts, and 
rebate calculations. 

 
All such records shall be maintained by the Conduit Borrowers in a manner that ensures their 
complete access to the IRS or any other regulatory or enforcement agency with respect to the 
Bonds, including hard copies and/or electronic records if such electronic records are maintained 
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in compliance with applicable requirements under the Tax Code. Further, the Conduit Borrowers 
shall maintain all material records with respect to the transaction for as long as any of the Bonds 
remain outstanding, including any refunding of all or any portion of the Bonds, plus three (3) years 
or any other longer period as may be prescribed by the Tax Code or advised by bond counsel. 
 
I. Annual Certificate.   It is the policy of the Authority to require its Conduit Borrowers to 
submit an Annual Certificate to the Authority (or the designee of the Authority, such as the City) 
to demonstrate the continuing compliance by the Conduit Borrowers with their monitoring 
activities with respect to the requirements applicable to the Bonds under this Compliance Policy 
and applicable law. Such certificate shall be reasonably acceptable, in form and substance, to the 
Authority’s general counsel.  The Authority recognizes, and shall inform each of the “Conduit 
Borrowers” that: (i) the requirements of this Compliance Policy, including the Annual Certificate, 
are not intended to be exhaustive documentation to ensure the continuous compliance of the Bonds 
with applicable federal tax requirements, (ii) any guidance provided as of the closing date of any 
Bonds may not be in accord with subsequent interpretations of the Tax Code, and (iii) additional 
and ongoing advice from bond counsel regarding post-issuance compliance requirements may be 
prudent in order to ensure continuing compliance of the Bonds with the rules affecting their exempt 
status, among other things. 
 
J. Tax Compliance.  It is the policy of the Authority to require the Conduit Borrowers to use 
(or cause to be used) the proceeds of the Bonds in such manner, and to take or refrain from taking 
all actions as may be necessary to establish and maintain the exclusion of interest on the Bonds 
from federal gross income under the Tax Code, over the entire stated term of the Bonds.  To such 
end, the Conduit Borrowers shall comply with all of the applicable requirements under the Tax 
Code during the term of the Bonds and use due diligence to ascertain if any noncompliance has 
arisen. If, as a result of routine review of the compliance responsibilities set forth herein, or 
otherwise, any noncompliance with the applicable sections of the Tax Code should arise after 
issuance of the Bonds, the Conduit Borrowers shall correct such noncompliance within thirty (30) 
days after the noncompliance is first discovered. In order to carry out such compliance 
requirements as may be applicable in the event of any proposed change in use of proceeds of the 
Bonds or use of the Bond Financed Facilities, the Conduit Borrowers shall consult bond counsel 
to advise the Conduit Borrowers and the Authority regarding any potential consequences or 
remedial actions that shall be necessary prior to such change in use of proceeds or change in use 
of the Bond Financed Facilities. 

II. Issuance of Tax-Exempt Obligations by the Authority. 
 

  The following policies relate to the Authority’s procedures with respect to its issuance of 
tax-exempt obligations: 
 

A. Information Returns. The Authority shall comply with information filing 
requirements pursuant to Section 149(e) of the Tax Code.  On or immediately after the closing 
date of the Bonds, the Authority shall file with the IRS the Form 8038, Information Return for 
Tax-Exempt Private Activity Bond Issues in connection with the Authority’s issuance of the Bonds.  
In addition, the Authority, acting at the request of a Conduit Borrower and upon advice of bond 
counsel, shall file a Form 8038-T, Arbitrage Rebate, Yield Reduction and Penalty in Lieu of 
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Arbitrage Rebate.  The Authority may request bond counsel in connection with the Bonds to carry 
out all such filing duties on behalf of the Authority as “conduit issuer” of the Bonds.  

  B. Public Approval.  When required by federal or state law, prior to issuance of the 
Bonds, the Authority, acting upon the advice of bond counsel, shall hold a public hearing with 
respect to the Bonds following reasonable public notice in advance of the public hearing in 
accordance with requisite law, and shall request appropriate approval by the Council as the 
“applicable elected representative” of the City within the meaning of Section 147 of the Tax Code. 

C. Authority’s Fees. The Authority shall provide a copy of its Borrower Term Sheet 
to the representative of each of the Conduit Borrowers and shall continue to monitor its application 
and annual fee structure to ensure that the yield on its conduit loans to the Conduit Borrowers shall 
not exceed the yield on the Bonds by more than the spread permitted under Section 148 of the Tax 
Code in order to prevent the Bonds from becoming “arbitrage bonds.” 

  D. Certification as to Use and Investment of Proceeds.  The Authority, by its 
appropriate officer(s), shall certify in good faith to the IRS, pursuant to any tax document, as to 
the Authority’s reasonable expectations regarding the use and investment of the proceeds of the 
Bonds in accordance with the Tax Code and based on the facts, circumstances, and estimates 
represented to the Authority by its Conduit Borrowers, as described above.  The Authority shall 
require its Conduit Borrowers to appoint a Borrower Designee who shall be responsible to receive 
and retain all relevant books and records with respect to the investment and expenditure of the 
proceeds of the tax-exempt obligation issued by the Authority for the benefit of such “conduit 
borrower.”  
 
  E. Declaration of Intent to Reimburse.  At the request of any Conduit Borrowers, and 
acting upon advice of bond counsel, the Authority shall adopt an “official declaration of intent” 
within the meaning of Treasury Regulations § 1.150-2 in order to permit reimbursement financing 
of expenditures with a portion of the proceeds of the Bonds, with such adoption occurring not later 
than sixty (60) days after the reimbursed expenditure is paid. 
 
  F. Qualified Hedge Arrangements.  If/as requested by any Conduit Borrowers, and 
acting upon advice of bond counsel, the Authority shall identify any qualified hedge on its books 
and records maintained for the hedged Bonds in the manner and within the time limit required by 
Treasury Regulations § 1.148-4(h) or other applicable provisions under the Tax Code.  For such 
purposes, the Authority shall rely upon information provided by its Conduit Borrowers and bond 
counsel in connection with such hedged Bonds in order for the Authority to satisfy all such 
requirements. 
 
  G. Deliberate Actions.  The Authority shall not take, or fail to take, “deliberate 
actions” subsequent to the issue date that causes the Bonds to fail to meet the tax requirements of 
the Tax Code.  Accordingly, for purposes of its compliance with such “deliberate actions” the 
Authority shall rely upon advice of bond counsel in connection with the Bonds in order to take, or 
to refrain from taking, any “deliberate actions” with respect to the Bonds. 
 
  H. Elections by the Authority.  When the Authority is required by the Tax Code or 
Treasury Regulations to make certain elections as a “conduit issuer,” the Authority, acting at the 
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request of its Conduit Borrowers and upon advice of bond counsel, shall make such elections with 
respect to the Bonds in writing and shall retain such written election(s) as part of the bond 
documents. Reference is hereby made to Publication 5005 for examples of elections that may 
apply to the Authority from time to time, as a “conduit issuer” of Bonds. 
 
  I. IRS Examination of Conduit Issues. The Authority recognizes that the IRS shall 
treat the Authority, as “conduit issuer” of the Bonds, as the “taxpayer” in any IRS examination of 
the Bonds.  Accordingly, upon receipt of any letter initiating an examination with respect to any 
Bonds (or any other notification from the IRS with respect to the Bonds), the Authority 
immediately shall notify and provide a copy of such letter or other notification to, the Conduit 
Borrower of the proceeds of such affected Bonds.  In addition, at the request of any of its Conduit 
Borrowers, and acting upon advice of bond counsel (but at the sole cost and expense of the Conduit 
Borrower), the Authority will cooperate with such Conduit Borrowers in connection with any IRS 
examination of the Bonds, any closing agreement to resolve noncompliance with respect to the 
Bonds (as discussed below in Section 14), and/or any private letter ruling request with respect to 
the Bonds. 
 
  J. Requesting Voluntary Closing Agreements (VCAP). The Authority acknowledges 
that Notice 2008-31, 2008-11 I.R.B. 592 describes the Voluntary Closing Agreement Program 
(VCAP) and provides remedies for the Authority, as a Conduit Issuer to voluntarily come forward 
to resolve a violation which cannot be corrected otherwise under the Tax Code, and further, that 
Publication 5005 and Section 7.2.3 of the Internal Revenue Manual requires the Authority to be 
the entity to request and execute any such voluntary closing agreement.  For all such purposes 
related to VCAP, the Authority shall, upon request (but at the sole cost and expense of the Conduit 
Borrower), cooperate fully with any Conduit Borrowers provided that the Authority shall act in 
any event only upon advice of bond counsel. 
 
  K. Requesting Private Letter Rulings.  The Authority acknowledges that certain 
Revenue Procedures (Rev. Proc. 2012-1 and its successors, and Rev. Proc. 96-16) describe the 
required procedures under which the Authority, as a “conduit issuer,” can request a private letter 
ruling from the IRS with respect to any Bonds.  For such purposes, the Authority shall cooperate 
fully with its Conduit Borrowers, upon request, but at the sole cost and expense of the Conduit 
Borrower), provided that the Authority shall act in any event only upon advice of bond counsel. 
 
ACTION STEPS BY THE AUTHORITY: 
 
  The Authority hereby directs its counsel, upon an initial contact by a Conduit Borrower (or 
other commencement of proceedings in connection with the issuance of a tax-exempt obligation 
to be issued by the Authority at the request and for the benefit of, a Conduit Borrower), to provide 
such potential Conduit Borrower and/or bond counsel, a copy of this Policy in order for the 
Authority, as the proposed “conduit issuer”, to inform its Conduit Borrowers that the Authority 
shall require such Conduit Borrower to agree to the post-issuance compliance requirements under 
the Tax Code.  For such purposes, legal counsel may also provide any copies of any IRS-published 
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forms regarding post-issuance compliance and any other published forms, checklists, 
questionnaires, etc. (as available, if known to such legal counsel, if at all)2.  
 
  Further, in order to obtain and document the good faith intentions of its Conduit Borrowers, 
the Authority shall require all Conduit Borrowers either to execute and deliver to the Authority a 
“seen and consented to” type of certification with respect to this Policy and its requirements, or 
alternatively, to include (or otherwise incorporate) the provisions of this Policy as an attachment 
to the appropriate Certificate as to Nonarbitrage, Tax Compliance Agreement or other Tax 
Certificate to be delivered at closing of the tax-exempt obligation.   All such actions, and any others 
as may be practicable under the particular circumstances, shall be undertaken by the Authority in 
order to require its Conduit Borrowers to monitor their post-issuance compliance with respect the 
Authority’s issuance of a tax-exempt obligation that is issued at the request or for the benefit of, 
such Conduit Borrowers.    
 
 
 
 
 
 
 
 
 
 
 

[THIS SPACE LEFT BLANK INTENTIONALLY.] 
 
 
 
 
 
 
 
 
 
  

                                                 
2Form 8038-G Information Return for Tax-Exempt Governmental Bond Issues; Form 8038 Information Return for Tax-exempt 
Private Activity Bond Issues; National Association of Bond Lawyers (NABL) Tax Compliance Checklists (for Governmental 
Bonds for Capital Projects and 501(c)(3) Bonds); NABL- Government Finance Officers Association (GFOA) Post Issuance 
Compliance Checklist; IRS Form 14002 Governmental Bond Financings Compliance Check Questionnaire, among others.  
Additional sample materials may be attached to this Policy from time to time as such materials are published or otherwise publicly 
available. 
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ADOPTED on January 9, 2019 
 
 

INDUSTRIAL DEVELOPMENT AUTHORITY OF 
     THE CITY OF LEXINGTON, VIRGINIA 
 
 
 
     __________________________________________ 
        Chair 
[SEAL] 
 
 
 
 
Attest: 
 
 
___________________________________ 
Secretary  
Industrial Development Authority of the  
City of Lexington, Virginia 
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