LEXINGTON BOARD OF ZONING APPEALS
Monday, September 18, 2023 - 6:00 P.M.

Second Floor Meeting Room
Lexington City Hall
300 E. Washington Street, Lexington, Virginia

AGENDA

1. CALL TO ORDER
2. APPROVAL OF MINUTES

A. Board of Zoning Appeals minutes from Monday, March 21, 2022*
3. NEW BUSINESS

A. Election of Chair
» Nominations
* Motion & Vote

B. Election of Vice-chair
* Nominations
* Motion & Vote

C. BZA 2023-01: An appeal request for the property located at 207 Diamond Street.
1) Staff Report*
2) Applicant Statement
3) Public Comment
4) Board Discussion & Decision

4. ADJOURN

*indicates attachment
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MINUTES

The Lexington Board of Zoning Appeals
Monday, March 21, 2022 — 6:00 p.m.
Community Meeting Room — City Hall
300 East Washington Street

Board of Zoning Appeals: City Staff:

Presiding: Jim Gianniny, Chair Arne Glaeser, Planning Director

Present: Gail MacLeod, Vice-Chair Kate Beard, Planning Admin. Asst.
Mary Harvey-Halseth Jared Jenkins, City Attorney
Ross Waller (arrived 2 minutes late)

Absent: Robert Hull

CALL TO ORDER:

A. Glaeser called the meeting to order at 6:00 p.m.
MINUTES:

The September 9, 2019 Board of Zoning Appeals Minutes were approved (3-0) as presented (M.
Harvey-Halseth / G. MacLeod).

NEW BUSINESS:

A. Election of Chair
G. MacLeod moved to nominate J. Gianniny as Chair of the BZA. M. Harvey-Halseth seconded and
the motion carried (4-0).

B. Election of Vice-Chair
M. Harvey-Halseth moved to nominate G. MacLeod as Vice-Chair of the BZA. R. Waller seconded
and the motion carried (4-0).

C. BZA 2022-01 — An appeal request for the property located at 30 Edmondson Avenue.

1.

Staff Report — A. Glaeser provided background, as follows:

The appellant wishes to renovate an accessory structure on his property and is appealing the
Zoning Administrator’s January 5, 2022 determination that an accessory dwelling unit (a.k.a
an accessory apartment) must be located within the main dwelling unit and cannot be located
in an accessory building detached from the main building. He directed the Board’s attention to
the definitions provided in the staff report and indicated they would be the focus of much of
the evening’s discussion. He read the current definition for accessory apartment “a residential
use having the external appearance of a single-family residence in which there is located a
second dwelling unit that comprises no more than 25% of the gross floor area of the building
nor more than a total of 750 square feet,” and stated that accessory dwelling is a by right use
in the R-1 zoning district which is where the subject property is located. He oriented the Board
to the location of the property and subject structure and provided a brief history of relevant
definitions and permitted uses provided in the Zoning Ordinance over time. He admitted an
inconsistency in nomenclature exists in the current Zoning Ordinance whereby the accessory
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dwelling use listed in the Use Matrix is not defined in the definitions section but argued the
definition provided for accessory apartment was intended to define the accessory dwelling use.
He provided a cursory overview of the statutes the Board should rely upon in making its
decision and explained the Board was being asked to determine whether the Zoning
Administrator was correct in his determination that the requested use is not in accordance with
the Zoning Ordinance because it is not within the main building.

Board Questions — R. Waller asked for confirmation that guest houses are prohibited in
Lexington. A. Glaeser confirmed a guest house that is separate from the main building would
be prohibited unless it was a nonconformity that existed before 1957 and had been in
continuous use since that time. He indicated he believed there were likely examples of such
legal, nonconforming structures in Lexington and clarified that a legal nonconformity is
determined to be abandoned if it is unused for a period of two years. R. Waller asked if the
use would be allowed if the structure was on a separate tax parcel. A. Glaeser responded that
in that circumstance, provided all lot requirements were met, the structure would be the main
structure on the property and a single-family dwelling is a by right use in the R-1 district.

2. Applicant Statement — Sam Crickenburger, consultant, emphasized that words matter. He

said the Board was considering the words accessory and dwelling, terms defined in the
Ordinance, and noted that the Use Matrix provides accessory dwelling as a by right use in the
R-1 zoning district. The appellant, Joe Small, stated the subject building was used as a dwelling
from about 1954 until 1982 and has water, gas, electric and sewer service. He argued that
though currently unoccupied, the building is a dwelling, that the Use Matrix lists accessory
dwelling as a by right use in his zoning district, and that a common sense reading should allow
him to use it as such. He argued that he simply wants to renovate an existing dwelling on his
property. He asserted that Administrator Glaeser’s determination was a legal determination
and not a determination of fact and was therefore not entitled to deference. He then made
assertions about how the Board should determine his burden of proof. He argued that the public
would differentiate between a “dwelling” and an “apartment” and asked the Board to apply the
common meaning of the language.
M. Harvey-Halseth asked for clarification of the abandonment issue and Mr. Small provided
his understanding of that provision of the Code. R. Waller asked the appellant if the subject
building currently contains a kitchen. Mr. Small replied the building has a kitchen with no
fixtures, but with electrical wiring and a drain. R. Waller suggested that was not persuasive
evidence of a kitchen, saying a garage could be similarly equipped. R. Waller asked
Administrator Glaeser if the renovation project would be allowed to proceed without a kitchen.
A. Glaeser responded that the Ordinance does not define what is necessary to qualify as a
“dwelling” and that a project involving additional sleeping space, without a kitchen, would
likely be acceptable. Mr. Small asserted this line of inquiry was not relevant and argued the
main issue was whether the structure had been designed for residential use, claiming it had
been. A. Glaeser stated he had not been inside the structure, but it did not appear to him to have
been designed for residential use. G. MacLeod provided examples of uses that would be
allowable in an accessory building as they met the definition requirement of no housekeeping.
Mr. Small pointed out that the zoning ordinance contains a definition for building accessory
which prohibits housekeeping as well as one for accessory use or building which does not
prohibit housekeeping. He argued the inconsistencies are confusing at a minimum and any
finding based on such inconsistencies should be decided in the land owner’s favor.

March 21, 2022 Board of Zoning Appeals Minutes DRAFT Page 2 of 4



3. Public Comment — Michael Gilmore, 19 Edmondson Avenue — said he and his wife Mary
Ann have lived at 19 Edmondson Ave., in full view of the subject property, since 1985. He
stated he and his wife have no objections to the applicant’s proposal. He suggested it would
appear to be within the historical use of many properties, it would improve the condition of the
property, and that he and his wife are generally in favor of allowing accessory dwellings on
appropriately sized lots.

4. Board Discussion and Decision —G. MacLeod offered that while the definitions and omissions
are confusing and disconcerting, the existing definitions for building accessory and accessory
apartment specify either a prohibition against housekeeping or a requirement of being attached
to the main building. She said that if there is a difference between an accessory dwelling and
an accessory apartment, the building in question would fall under building accessory definition
which specifies no housekeeping. Mr. Crickenburger commented that the Zoning Ordinance
also has a definition for accessory use or accessory structure which does not contain the
prohibitive language. Mr. Small posited that the definition to which Mr. Crickenburger referred
was likely added more recently and should therefore be considered the controlling definition.
J. Gianniny pointed out that the entire code was adopted in 2017. He explained that he was on
City Council at the time the accessory apartment use was adopted. He said that at that time the
requirement was that it be a part of the main building and there was no accessory dwelling use.
Following a discussion of the zoning ordinance prior to 2017 and its reorganization in 2017, J.
Gianniny suggested the Board needed to decide what an accessory dwelling is and whether
housekeeping is allowed in it. R. Waller added that, apart from intent, consideration should be
given to what can be inferred from the existing text. He said that made a decision difficult as
the text is unclear. J. Gianniny said he believed the intent was to allow an accessory apartment
in the matrix, but agreed the text is unclear and suggested the Board make a recommendation
to Council to fix the inconsistent language. He added that the Board also needed to decide
whether the Zoning Administrator’s determination was reasonable and factually based or
unreasonable and factually incorrect. Jared Jenkins, City Attorney, pointed out that the statute
clearly states the determination is presumed to be correct and the question is whether the
appellant has presented enough evidence to overcome that presumption. Mr. Small argued the
standard to overcome presumption was a preponderance of the evidence. Mr. Crickenburger
urged the Board to focus on the plain meaning of the words used in the matrix. G. MacLeod
moved to find Administrator Glaeser’s determination to be reasonable and factually
based. The motion died for lack of a second. M. Harvey-Halseth moved to approve this
BZA request and to ask that the issue of definitions be reviewed by the Planning
Commission and City Council. Chair Ginanniny asked if the motion included a finding that
the Zoning Administrator’s determination appears to be unreasonable and factually incorrect.
M. Harvey-Halseth responded it did not. A. Glaeser cautioned the Board that its decision must
include a finding of fact and any motion must provide a clear record of the reasons for the
decision. M. Harvey-Halseth said she was uncomfortable saying the Zoning Administrator
made an error in his decision as his decision was based on flawed definitions. R. Waller agreed
and asked Mr. Jenkins how the Board should evaluate how the Zoning Administrator’s
determination was made. Mr. Jenkins responded that the fundamental issue was whether the
determination was correct. He said the Zoning Administrator had acknowledged the
inconsistencies in the definitions and had stated the basis of his determination which pursuant
to City Code is presumptively correct. He indicated that the question would be whether the
evidence presented by the appellant was sufficient to overcome that presumption. Any motion
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to overturn the determination would have to state the determination was incorrect and cite
specific reasons. G. MacLeod offered an argument that the determination was correct noting
that while the governing words in the use matrix are not defined, there are other definitions
which specify that an accessory building cannot be used for housekeeping and an accessory
apartment must be attached to the main building. She said the fact that these rules have been
applied in this manner for at least a couple decades was persuasive in deciding the
determination was correct. She added that this has been the expectation of property owners and
if the Board should start applying the rules in different ways there was a risk of property owners
being unable to rely on the consistency of the application of the rules. She said she believed
the City had been consistent for a number of years in requiring accessory dwellings/apartments
to be attached to the main building, noting that was how it was discussed and applied when she
was a Planning Commissioner. G. MacLeod moved to find Administrator Glaeser’s
determination reasonable and correct. J. Gianniny seconded. There was discussion about
procedural matters should the vote result in a tie and the appellant was advised of his right to
request the matter be held over to a meeting of the entire board. Chair Gianniny called for a
vote and the motion carried (3-1) with M. Harvey-Halseth voting against.

OTHER BUSINESS

G. MacLeod requested the Board refer this to the Planning Commission and City Council to tidy
up the language as soon as possible. A. Glaeser said he would bring up the matter with the Planning
Commission at its next meeting.

ADJOURN:
The meeting adjourned at 7:13 pm with unanimous approval. (M. Harvey-Halseth / R. Waller)

Jim Gianniny, Chair, Board of Zoning Appeals
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Staff Report
BZA 2023-01 Appeal of Zoning Administrator’s determination;
207 Diamond Street

STAFF REPORT

To: Board of Zoning Appeals Staff: Arne Glaeser
Case Number: BZA 2023-01 Tax Map: 17-6-1-20
Date: September 12, 2023

General Info:

Apellant/Owner:
Requested Action:

Code Section:

Location:

Existing Land Use:

The Board of Zoning Appeals is scheduled to hear this request at 6:00 pm on
Monday, September 18, 2023 in the Upstairs Meeting Room, Second Floor
City Hall, 300 E. Washington Street.

Stephen and Marqui Simmons / Stephen and Marqui Simmons

An application appealing the Zoning Administrator’s determination that 207
Diamond Street is not the owners’ primary residence.

The Appellant is appealing a determination made by Arne Glaeser, as Zoning
Administrator, in a letter dated August 8, 2023, wherein Mr. Glaeser
determined that Mr. and Mrs. Simmons did not adequately prove in their
application for a short term rental registration that 207 Diamond Street is their
primary residence where they reside for at least 185 days in the current calendar
year.

420-20.1 — Definition of Short Term Residential Rental is “a residential
dwelling unit that is used or advertised for rent for transient occupancy in
increments of fewer than 30 consecutive days. This use type does not include
bed-and-breakfast establishments.”

420-11.3.22.A — Definition of primary resident (or Host) is “the owner of the
short term rental unit, or lessee of the short term rental unit with a lease
agreement that is one year or greater in length, who occupies the property as
his or her principal place of residence and domicile. In determining
compliance with these regulations, the host has the burden of demonstrating
that the dwelling unit is his or her primary residence.”

420-11.3.22.B.11 — Use and design standards for short term residential rental
require “in all residential zoning districts, the dwelling unit used for short term
rentals must be the host’s primary residence, which means he or she resides
there for at least one hundred and eighty five (185) days during each year.”

The affected property is located at 207 Diamond Street (Tax Map #17-6-1-20)
which is in the General Residential (R-1) zoning district.

The subject parcel is currently improved with a primary dwelling unit facing
Diamond Street.

Prepared by the City of Lexington Department of Planning and Development for the Board of Zoning Appeals Hearing on September 18, 2023
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Staff Report
BZA 2023-01 Appeal of Zoning Administrator’s determination;
207 Diamond Street

View of subject parcel from Diamond Street

Adjacent Land Use: All of the properties in the immediate vicinity are single family residences
zoned R-1 (General Residential), and the Lexington School Board office
located catty-corner is also zoned R-1.
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Staff Report
BZA 2023-01 Appeal of Zoning Administrator’s determination;
207 Diamond Street

Comprehensive Plan: Traditional Neighborhood future land use designation.

Zoning Determination:
An update to the Lexington Zoning Ordinance in 2017 added short term rentals as a use and there

are a number of use and design standards that must be met for a short term rental registration to be
issued. In the residential zoning districts a short term rental registration can only be issued to primary
residents who live on the property for at least 185 days out of the year, and it is the owners’ burden
of proof to show they are primary residents. Although there is no singular document proving primary
residency, staff typically suggests an applicant for a short term rental registration submit:

a) Income tax return,

b) Voter registration,

¢) Driver’s license,

d) Vehicle registration, and

e) Banking statements to show on balance a dwelling is a primary residence.

In support of the short term rental application for 207 Diamond Street the applicants provided:

a) Lexington voter registrations for Stephen Simmons and for Marqui Simmons with the 207
Diamond Street address listed;

b) an auto insurance policy with the 207 Diamond Street address with coverage for five vehicles
(2016 Audi Q3, 2015 Volkswagen Passat, 2014 Jeep Wrangler Unlimited SP, 2008 Mercedes-
Benz E350, & 2021 GMC Sierra C1500);

¢) a print-out from the DMV website showing four of the above listed vehicles, two trailers, and
a 1980 Nissan Patrol listed at the 207 Diamond Street address, but the 2008 Mercedes-Benz
E350 is not included;

d) a print out from the Anthem insurance company showing the contact details for Stephen
Simmons include the 207 Diamond Street address; and

e) a copy of the October 2, 2019 sales contract for 207 Diamond Street showing that the buyers,
represented that they would occupy the property as their principal residence.

Documents commonly submitted to support a claim of primary residency such as income tax returns
and copies of driver’s licenses were not submitted. The Lexington Commissioner of Revenue’s office
also confirmed there has not been a Virginia State Income Tax form filed with the Lexington address
as of August 8, 2023.

The Zoning Administrator then determined in a letter dated August 8, 2023 that 207 Diamond Street
is not the primary residence and the applicants therefore did not meet the standards for the issuance
of a short term residential rental registration. The determination was primarily made because a) both
of the applicants are employed and derive their income from jobs located in Northern Virginia, b) tax
forms could not be provided despite owning the property at 207 Diamond Street since November 20,
2019, and c) not one of the five vehicles and two trailers registered in Lexington were parked at 207
Diamond Street on Sunday morning, August 6, 2023.

Analysis:
It is the role of the Board of Zoning Appeals (BZA) to decide if the Zoning Administrator’s
determination was reasonable. If the determination was not based on factual evidence or some other

Prepared by the City of Lexington Department of Planning and Development for the Board of Zoning Appeals Hearing on September 18, 2023
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Staff Report
BZA 2023-01 Appeal of Zoning Administrator’s determination;
207 Diamond Street

standard, then the BZA should reverse the determination. If the decision is found to be reasonable
by the BZA then the determination should be upheld.

The owners of 207 Diamond Street filed a short term rental registration application with the Zoning
Administrator, and to support the claim of the subject parcel meeting the primary residence standards
for short term rentals, the applicants provided a number of documents (see attachment C). The
Zoning Administrator reviewed the application and documents and determined the applicants do not
meet the primary resident requirement. The applicants can therefore not be issued a short term rental
registration in compliance with the short term rental use and design standards found in Section 420-
11.3.22 of the Code of the City of Lexington.

On balance, the documents submitted by the applicants for a short term rental registration fell short
of proving the owners are primary residents. While the voter registrations for both Stephen and
Marqui were helpful to show 207 Diamond Street is a primary residence, the automobile insurance
policy and DMV print out were considered less helpful because automobiles can be insured and
registered at either residential address utilized by the Simmonses. The tax rate for personal property
was more likely the reason all vehicles were registered in Lexington as opposed to a locality in northern
Virginia. The Anthem insurance print-out only shows the contact details for Stephen Simmons to be
207 Diamond Street. The exclusion of Marqui Simmons on this document begs the question whether
there is a separate policy that may or may not be addressed at 207 Diamond Street. The copy of the
October 2, 2019 sales contract to purchase 207 Diamond Street showing that the buyers represented
that they would occupy the property as their principal residence was the least helpful because there is
no entity to enforce the provision, and a buyer can easily purchase a property and still not occupy the
property as their principal residence.

Missing from the submitted application materials are income tax returns and banking statements that
would help support the claim that 207 Diamond Street is the applicants’ primary residence. It seems
reasonable to conclude that the application materials submitted with the short term rental registration
application were insufficient to prove 207 Diamond Street is undoubtedly the applicants’ primary
residence.

Summary of the scope of BZA review on appeal

e The issue for the BZA is whether the Zoning Administrator’s decision was correct and
reasonable.
e Statements by the appellant or his attorney may further limit the scope of the appeal.
e In the consideration of an appeal, the BZA may not:
» Determine whether a proposed use is appropriate in the zoning district.
» Determine what is in the public interest.
» Amend or repeal a zoning regulation.
» Determine that a zoning regulation is invalid.

The BZA may reverse or affirm, wholly or partly, or may modify the decision of the Zoning
Administrator. The concurring vote of a majority of the BZA membership (i.e. three votes) is
necessary to reverse the determination of the Zoning Administrator. If the vote results in a tie, the
appellant may request a deferral to the next meeting, but nothing compels the BZA to grant the
request.

Prepared by the City of Lexington Department of Planning and Development for the Board of Zoning Appeals Hearing on September 18, 2023
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Staff Report
BZA 2023-01 Appeal of Zoning Administrator’s determination;
207 Diamond Street

Suggested Motions:

I move to deny the request in BZA 2023-01 to overturn the determination made by the Zoning
Administrator that the owners are not primary residents and can therefore not be issued a short term
rental registration for the property at 207 Diamond Street (Tax Parcel 17-6-1-20). The determination
appears to be reasonable and factually based.

_Or_

I move to approve the request in BZA 2023-01 to overturn the determination made by the Zoning
Administrator that the owners are not primary residents and can therefore be issued a short term
rental registration for the property at 207 Diamond Street (Tax Parcel 17-6-1-20) provided all other
use and design standards for short term rentals can be met. The determination appears to be
unreasonable and factually incorrect.

Attachments:

A — Application, and letter from the appellants, Stephen and Marqui Simmons dated August 18, 2023
B — Letter from Zoning Administrator dated August 8, 2023

C — Short term rental registration application dated July 10, 2023

Prepared by the City of Lexington Department of Planning and Development for the Board of Zoning Appeals Hearing on September 18, 2023
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Attachment A

BZA application and letter from the appellants, Stephen and Marqui
Simmons dated August 18, 2023
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Planning & Development Department

300 East Washington Street

Lexington, Virginia 24450

Phone: (540) 462-3704 Fax: (540) 463-5310

www.lexingtonva.gov
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APPLICATION FOR VARIANCE/APPEAL OF ZONING
ADMINISTRATOR’S DECISION

Applicant?

Name: Stephenand Marqui Simmons PhbE: 703-774-7232

Company: na Fax: V@

Addrasg: 207 Diamond Street, Lexington, VA 24450 .. smao@hey.com

Applicant’s Signature: Date: 08/14/2023
Property Owner

Name: Stephen and Marqui Simmons Phone: (03-774-7232

Address: 207 Diamond Street, Lexington, VA 24450 Email: Smao@hey.com

Date.08/14/2023

Owner's Si Pl

i
Proposal Information?

Application Type: Appeal (attach description of appeal) D Variance? (complete below)

Address (or location description): __ 207 Diamond Street, Lexington, VA 24450

Tax Map: # 17-Gx-20 Deed Book and Page #:
Acreage: Zoning (attach any existing zoning conditions or proffers):
The Applicant requests a variance from Section of the City of Lexington

Zoning Ordinance, in respect to the requirement for

in order to build

1. Prior to submitting an application, the applicant is required to meet with staff for a pre-application meeting.
2. Any application deemed incomplete by staff will not be accepted.

3. See page 2 of this application for the powers and duties of the Board of Zoning Appeals in granting appeals and
variances. If not specifically required in the zoning ordinance, submitting a sketch plan or other visual detail of

NON REFUNDABLE 1

your variance request is highly encouraged.
ECEIVE



Planning & Development Department
300 East Washington Street

I 11 Lexington, Virginia 24450
— Phone: (540) 462-3704 Fax: (540) 463-5310

www.lexingtonva.gov

Powers and Duties of the Board of Zoning Appeals

Pursuant to § 15.2-2309 of the Code of Virginia, the Board of Zoning Appeals is granted the following
powers:

Appeals:

To hear and decide appeals from any order, requirement, decision or determination made by an
administrative officer in the administration or enforcement of this chapter or of any ordinance
adopted pursuant hereto.

Variances:

The Board may authorize variances from the terms of the Zoning Ordinance, as allowed by State Law.
When granting variances, the Board must make the following findings:

1. The strict application of the terms of the ordinance would unreasonably restrict the utilization
of the property or that the granting of the variance would alleviate a hardship due to a physical
condition relating to the property or improvements thereon at the time of the effective date
of the ordinance, or alleviate a hardship by granting a reasonable modification to a property
or improvements thereon requested by, or on behalf of, a person with a disability, and;

2. The property interest for which the variance is being requested was acquired in good
faith and any hardship was not created by the applicant for the variance;

3. The granting of the variance will not be of substantial detriment to adjacent property
and nearby properties in the proximity of that geographical area;

4. The condition or situation of the property concerned is not of so general or recurring
a nature as to make reasonably practicable the formulation of a general regulation to
be adopted as an amendment to the ordinance;

5. The granting of the variance does not result in a use that is not otherwise permitted
on such property or a change in the zoning classification of the property; and

6. The relief or remedy sought by the variance application is not available through a
special exception process that is authorized in the ordinance pursuant to subdivision
6 of § 15.2-2309 or the process for modification of a zoning ordinance pursuant to
subdivision A 4 of 15.2-2286 at the time of the filing of the variance application. (Neither of
these provisions apply in Lexington because the Lexington City Code does not a) authorize the
BZA to hear special exception petitions and b) the zoning administrator is not authorized to
grant a modification from any provision contained in the zoning ordinance with respect to
physical requirements on a lot or parcel of land.)

The applicant must demonstrate these findings to the Board of Zoning Appeals. Submit a letter
attached to the application, demonstrating findings 1 through 5 listed above.

NON REFUNDABLE 2
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: § Planning & Development Department
300 East Washington Street

Lexington, Virginia 24450

Phone: (540) 462-3704 Fax: (540) 463-5310

www.lexingtonva.gov

Variances: (continued)

In addition to the State variance criteria listed on the previous page, please answer the following

questions:

1. What are the special circumstances that apply to your property?

2. What are the circumstances that render the property in question undevelopable?

3. How will the requested variance not alter the character of the neighborhood?

4. How will the requested variance be the minimum that will afford relief?

Be aware that conditions may be assigned with any variance approval to meet the purpose of the

variance regulations.

NON REFUNDABLE 3



Planning & Development Department

300 East Washington Street

Lexington, Virginia 24450

Phone: (540) 462-3704 Fax: (540) 463-5310

www.lexingtonva.gov

Notice to Adjacent Property Owners

For variance requests, the City will give notice of public hearings to be held on the application to those
persons who own property, any portion of which abuts the subject property, and all property which
is directly across the street from any portion of the subject property, as determined by the City’s real
property tax records. This notice will give the date, time and place of the hearing, identify the
property which is the subject of the application and give a brief description of the proposed action.
Notices will be mailed a minimum of ten (10) days prior to the date of the scheduled public hearings.

Posting of the Property

For variance requests, the City will place a sign provided by the City on the subject property which
indicates that an action is pending. The sign will be located to be clearly visible from the street.

THIS SECTION TO BE COMPLETED BY STAFF ONLY

Application Fee: $350 Amount Paid: ‘6350 Case Number: BZA- 013 - 01
Date Received: 8’/ 1 © /107'3 Received By: 1@’”’ M
Staff Review
Planning: v Public Works: rh
Police: ol Fire/Rescue: VA

Board of Zoning Appeals
Legal Ad Dates: 9‘/9 '/201.3 - 4/!3/1013 Adj. Property Notifications: q’f/‘{! 1013

Public Hearing Date: C}/Iﬁ/?ﬁ’lﬁ Action:

NON REFUNDABLE




August 14th, 2023
Board of Zoning Appeals,

We are writing to appeal Arne Glaeser's determination for our short term
residential rental. We respect that Arne is doing his job as he sees it but
disagree with his opinion (his words, see his email) based on the facts. I'll
break our response down into four sections: Context for Arne's
comments, Letter of the law, Spirit of the law, and Variance's. As a
sidenote, in the Context section I'm going to explain fully in an attempt
to move our appeal forward in a timely manner, but | find it personally
intrusive that | have to in the first place.

Context

1. Arne referenced phone conversations on July 10, 2023. The recap
of those conversations is not accurate. We were not selling a house
in Fauquier County anytime in 2023, the only house we owned was
our Lexington home. We did purchase a house in Fauquier County
on July 13, 2023. As | explained to Arne, the Fauquier County house
is a property we purchased to use for our businesses and to stay at
part of the year. Part of the reason we were purchasing the
Fauquier County house is because a property we used for our
businesses, but did not own in Aldie, VA, was being sold and we
could no longer use it. An important fact relevant to this point, the
Fauquier County house loan was done thru our main business,
Ump, LLC.

2. Also referenced in the phone conversations on July 10, 2023 were
our occupations. Marqui will continue real estate in Northern
Virginia, but she does not do it full time. | will continue operating
Umpire Mitigation (Ump, LLC) in Northern Virginia. But, as |
explained to Arne, most of the business is done remotely
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regardless of where | am or live. My teams go to/do the water
damages (80% of our business) that | never go to. | only go to the
larger fire damages (10% of our business) and specialty jobs like
mold damages (10% of our business). Because it's an emergency
business, | don't have a schedule when jobs that require me will
happen, but it's not every day or all year. An important fact relevant
to my professionalism, no one in Virginia has an active Mold
Remediator Supervisor License thru DPOR, the State created the
requirement one year and then promptly canceled it the next year
when a new Governor came into office.

. It's correct that three business entities are listed on the Virginia SCC
website for me at the Marshall, VA address ( Fauquier County
house), because as stated, | use it for business.

. I'm not sure the relevance (or accuracy of memory) from a second
hand conversation with another department on January 14, 20207
That was three years ago, things change. Our Lexington home was
not able to be occupied in 2020, it was in terrible condition inside
and outside when we purchased it in late 2019. Our short-term
rental application was submitted July 10, 2023 and we lived in our
Lexington home more than 185 days in a years time from July 2022
to June 2023. If checking with other City departments, | would
suggest checking our water and sewer use during that period as a
means to verify that. Or, with Wednesday trash pickup.

. Regarding tax forms, as | explained to Arne, | use my business
address for my taxes, not my personal address, that will never
change. My businesses are legally setup as LLC's but taxed as Sole
Proprietor, so my tax return goes to my business address. In recent
years that was the Aldie, VA address we used for our business, in
the future it will be the Marshall, VA address.

. Regarding my driver's license not showing our Lexington home
address, that is correct but has nothing to do with where we live.



My driver's license currently has an old address we lived at years
ago. | do need to update it for many reasons, I've just been remiss
in doing it. When | do update it, it will have our Lexington home
address.

7. Regarding five registered vehicles and two trailers at our Lexington
home. They are registered there because they are personal vehicles
and it's our personal address. The numbers are not correct though,
we only own one trailer and | do need to move that to our business
name and address in Marshall, VA because | just had it decaled
with the Umpire Mitigation logo to use it for business marketing.
As far as the five vehicles not being at our Lexington home on
Sunday morning August 6, 2023, it's because none of us where
there. And | want to make it clear, we will not be at our Lexington
home every day or all year long nor have we ever stated we would
be. Work will happen, family visits will happen, vacation will
happen, life will happen, etc... Have we been there more than 185
days, yes. As additional explanation, we are empty nesters but still
title our kids vehicles in our name. Our daughter is at college in DC
with her vehicle. Our son just commissioned with the Coast Guard
and is in Baltimore with his vehicle. The GMC is with me, the
Volkswagon is with Marqui and the 2008 Mercedes is on it's last leg
in the shop.

Letter of the law
We meet the letter of the law for primary residence based on:

e 3 out of the 5 documents the City typically suggests have been
provided that show Lexington as our home address. The other two
documents have been explained.

e In a years time, from July 2022 to June 2023, we lived/resided at
our Lexington home more than 185 days.



Spirit of the law

On our phone conversation on July 10, 2023, Arne explained to me that
the reason the City adopted the Code regarding short term rentals must
be primary residence, is because they beleived that long distance owners
do not take care of the property like local owners do. Basically, they want
properties to be well maintained. | have two issues with Arne's
determination based on that:

1. 1 don't beleive Arne factored that into his determination at all. |
invite anyone to go see our home, as Arne did when he drove by
on Sunday, August 6, 2023. It is well maintained. We have spent the
last three years repairing it inside and out with our sweat and hard
work, hiring wonderful local contractors, and maintaining it
tirelessly. It is clear that we love our home and the neighborhood.

2. | understand short term rentals are something a lot of communities
are struggling with balancing tax revenue against affordable homes
for local people instead of out of state investors. | applaud the 45
days maximum rental rule as a good balance against that. However,
| do think local vs long distance owners maintaining properties
better is a fallacy. It's my understanding that the house next to our
Lexington home is owned by someone local. It's had long term and
short term renters. Frankly, it is not well maintained and in fact, |
doubt it would pass fire or safety codes to live in it.

Variance's

We are submitting the appeals application as an appeal of zoning
administrators decision and not as a variance. But, | think it's relevant to
note that we meet several of the variances, specifically number 3. By
allowing us to do 45 days of short term rental it will ensure that we have
the funds to continue to maintain our Lexington home and improve it.
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In closing, we love our Lexington home and neighbors. Our intent is to
create some additional funds through short term rental to continue to
improve our home. We would request that the application is processed
in a timely manner as our initial application was set aside and not
completed for a month.

Thank you,

Stephen and Marqui Simmons
207 Diamond Street
Lexington, VA 24450



Attachment B

Letter from Zoning Administrator dated August 8, 2023

21



22
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A

CLASSIFIED MAIL / RETURN RECEIPT

August 8, 2023

Stephen and Marqui Simmons
207 Diamond Street
Lexington, VA 24450

RE: A DETERMINATION OF PRIMARY RESIDENCE FOR SHORT TERM RESIDENTIAL
RENTAL APPLICATION FOR 207 DIAMOND STREET (TAX MAP # 17-6-1-20)

Mzr. and Mrs. Simmons:

I am writing in response to your submittal of an application requesting a short term residential rental
tegistration for the propetty you own at 207 Diamond Street. In association with the review of your
application for a Short Term Residential Rental Registration and in accordance with Article XI of Chapter
420 of the Code of the City of Lexington, VA (the “Zoning Ordinance), the following determination is
made: A Short Term Residential Rental Registration cannot be issued to you for 207 Diamond
Street because it is not your primary residence.

The focus of this determination is whether you meet the primary resident requirement for Short Term
Residential Rental units located in residential zoning districts, and for clarification, your property at 207
Diamond Street is in the R-1 (General Residential) zoning district. The City of Lexington adopted use and
design standards (Sec. 420-11.3.22) for short term residential units in 2017. Standard B.11 requires in all
residential zoning districts the dwelling unit used for short term rentals must be the host’s primary residence,
which means that he or she resides there for at least one hundred and eight five (185) days during each year
(Sec. 420-11.22.B.11). Furthermore, per the definition, a primary resident or host means the owner of the
short term rental unit, or lessee of the short term rental unit with a lease agreement that is one year or
greater in length, who occupies the property as his or her principal place of residence and domicile (Sec.
420-11.22.A). In determining compliance with these regulations, the host has the burden of demonstrating
that the dwelling unit is his or her primary residence (Sec. 420-11.22.A).

Although there is no singular document proving primary residency, when asked, we typically suggest an
applicant provide:

a) income tax return,

b) voter registration,

¢) driver’s license,

d) vehicle registration, and

€) banking statements to show on balance a dwelling is a primary residence.

This is similat to the facts and circumstances test used by the Internal Revenue Service to determine which
propertty is a main home. While the most important factor is where you spend the most time, other factors
are relevant as well, such as the address listed on your 1) U.S. Postal Service address, 2) voter registration
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card, 3) federal and state tax returns, and 4) driver’s license or car registration. Other factors considered is
the residence’s proximity to where you work, and to whete you bank.

In support of your short term rental application you provided:

a) Lexington voter registrations for Stephen Simmons and for Marqui Simmons with your 207 Diamond
Street address listed,

b) an auto insurance policy with the 207 Diamond Street address with coverage for five vehicles (2016
Audi Q3, 2015 Volkswagen Passat, 2014 Jeep Wrangler Unlimited SP, 2008 Mercedes-Benz E350, &
2021 GMC Sierra C1500),

c) a ptint-out from the DMV website showing four of the above listed vehicles, two trailers, and a 1980
Nissan Patrol listed at the 207 Diamond Street address, but the 2008 Mercedes-Benz E350 is not
included,

d) a print out from the Anthem insurance company showing the contact details for Stephen Simmons
includes the 207 Diamond Street address, and

e) a copy of your October 2, 2019 sales contract for 207 Diamond Street showing that you, as the buyer,
represented that you will occupy the property as your principal residence.

Documents commonly submitted to show primary residence such as income tax returns and driver’s
licenses were not submitted. The Lexington Commissioner of Revenue’s office also confirmed there have
not been any Virginia State Income Tax forms filed with the Lexington address.

On July 10, 2023 I had a phone conversation with Marqui and then later that day a separate phone
conversation with Stephen. In those conversations you communicated that a house is being sold in
Fauquier County, VA and another one will be purchased. That residence in Fauquier County would be used
when you rent your house on Diamond Street. You also communicated that Marqui would continue her
occupation as a realtor in Northern Virginia and that Stephen would continue his occupation fixing
properties with water, fire, and mold damage in Northern Virginia. The Virginia Department of
Professional and Occupational Regulation in fact lists a real estate license for Marqui Simmons in Marshall,
VA, and lists 2 Mold Remediator Supervisor License for Stephen C. Simmons in Dulles, VA although the
status is listed as “terminated”. Three businesses entities are listed on the Virginia State Corporation
Commission website for Stephen C. Simmons (Ump LLC, Partnerbunch LLC, & Threadly Serious LLC)
and all of them have a principal office address listed in Marshall, VA.

You apparently also held a conversation with the Lexington Commissioner of Revenue on January 14, 2020
in which you stated you had a son at VMI, the property at 207 Diamond Street was being renovated, and
you were renting a house in Fauquier County. You also communicated that you would be in Lexington on
weekends and you would advise when you moved to Lexington permanently.

It is my determination that 207 Diamond Street is not your primary residence and you therefore do
not meet the standards for the issuance of a Short Term Residential Rental registration for 207
Diamond Street primarily because a) both of you are employed and derive your income from jobs located
in Northern Virginia, b) tax forms could not be provided despite owning the property at 207 Diamond
Street since November 20, 2019, and c) you registered five vehicles and two trailers at the 207 Diamond
Street address and not one of those were parked at 207 Diamond Street last Sunday morning, August 6,
2023.

Under provisions of 15.2-2311 of the Code of Virginia, this letter represents an interpretation of the City’s
Zoning Ordinance and anyone aggrieved by this interpretation may appeal to the City of Lexington Board
of Zoning Appeals within thirty days of the receipt of this letter. If they do not file a timely appeal, this
determination shall be final and unappealable. The applicable fee for appeal is $350 and the application fot
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appeal is  available at  https://www lexingtonva.gov/government/forms-applications/-folder-38.
Information regarding the appeal process is located in Article XXIV, Section 420-19.4 of the Zoning
Ordinance which 1s also available on the city’s website at lexingtonva.gov.

Sincerely,

M/Q’l&um

Arne Glaeser
Director of Planning and Development/Zoning Administrator
Exhibit
Cc: Jeremy Carroll, City Attorney
Jim Halasz, City Manager



Attachment C

Short term rental registration application dated July 10, 2023
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